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FEDERAL ELECTION COMMISSION
Washington, DC 20463

JUL 17 2012

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Ed R. Martin, Jr. :
St. Louis, MO /3109

RE: MUR 6414
Dear Mr. Martin

On July 10, 2012, the Federal Election Commission (*Commission”) reviewed the
allegations in your complaint dated October 29, 2010, and on the basis of information provided
in your complaint, and information provided by the Respondents, made the following findings:

e No reason tn believe that Russ Carngiran in Congress Committee und John R. Truman, in
his officiel capacity as tnzasurer (the “Camunittee™), and Congressman Russ Carnalmn
violated 2 U.S.C. §§ 434(b) and 441d in connection with TheRealEdMartin.com website.

e No reason to believe that Veritas Research, LLC (“Veritas™), Michael Corwin, and
Jeannine Dillon violated the Federal Election Campaign Act of 1971, as amended with
respect to the website.

e Dismiss the matter as to the Committee with regard to any potential violations of
2U.S.C. §§ 441a(f), 441b and 434(b) in connection with services provhled by Veritas at
no charge or at a discount.

e Dismiss the matter as to Veritas with regard to any potential violations of 2 U.S.C.
§§ 441a(a)(1)(A) or 441D in connection with services it provided to the Committee at no
charge or at a discount.

Accordingly, on July 10, 2012, the Commission closed the file in this matter.

. Documents related to the case will be placed on the public record within 30 days. See
Statement of Policy Regardieg Disclosure of Closed Enforcement and Related Files,
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Mr. Ed Martin, Jr.
MUR 6414
Page 2

68 Fed. Reg. 70,426 (Dec. 18, 2003) and Statement of Policy Regarding Placing First General
Counsel’s Reports on the Public Record, 74 Fed. Reg. 66132 (Dec. 14, 2009). The Factual and
Legal Analyses, which more fully explaia the Commission's findings, are enclosed.

The Federal Election Campaign Act of 1971, as amended, allows a complainant to seek
judicial review of the Commission's dismissal of this action. See 2 U.S.C. § 437g(a)(8).

Sincerely,

Anthony Herman
General Counsel

K S

Y7 Roy Q. Luckett
Acting Assistant General Counsel

Enclosures
Factual and Legal Analyses (4)
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Congressman Russ Carnahan MUR: 6414
Russ Carnahan in Congress Committee and
John R. Truman, in his official capacity as treasurer®

L GENERATION OF MATTER

This matter was generated by a complaint filed with the Federal Election Commission by
Edward R. Mertin, Jr., on behalf of Ed Martm for Congress Committee. See 2 U.S.C.
§ 437g(a)1).
II. INTRODUCTION

This matter involves alleged coordination between Russ Carnahan and Russ Carnahan in
Congress Committee (“the Committee”) and Veritas Research, LLC (“Veritas”), Michael Corwin,
and Jeannine Dillon, in the creation and publication of a website attacking Ed Martin, Representative

Carnahan’s opponent in the 2010 general election in Missouri’s 3™ Congressional District. The

. website focuses on the results of a three-month investigation by Corwin and Dillon, and it purports

to document Martin’s role as an employee in the St. Louis Archdiocese in 1998-2001 as it responded
to allegations of clergy sexual abuse. Corwin and Dillon are prominently featured as the ereators of
the website, and noticos an the site state that they are solely responsible for its content. Complainant
Ed Martin asserts that the website, TheRealEdMartin.com, constituted an improperly disclosed
coardinated communication and should have included a disclaimer stating that it was paid for and
authorized by the Committee. The complaint bases its allegations on the Committee’s reported

payments for media-related consulting and research to Veritas, a limited liability company formed

10n November 7, 2011, the Committee filed an amended Statement of Organization naming John R. Truman as its
new treasurer.
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by Dillon, and the proximity in time of one of the payments to the date the website domain name
was registered. The complainant concludes from these facts that the Committee fully or partially
paid for the website.

Upon review of the complaint, responses, and available information, it does not appear that
the website satisfies the content standard of the Commission’s coordinated communication
regulations. Therefore, the Commissien has determined to find no reason to believe that
Representative Carnahan and the Cemmittee violnted 2 U.S.C. § 434(b) by failing to repart im-kind
contributions in creating and posting TheRealEdMartin.com website and 2 U.S.C. § 441d by failing
to include a disclaimer on the website.

The Joint Response of Corwin, Dillon, and Veritas (“Joint Response”), however, indicated
that Veritas, through Corwin, provided some investigative services to the Committee without charge,
did not charge the Committee for media consulting and some discrete research, and charged the
Committee a discounted price for fieldwork. See Joint Response, Ex. C, G, and H. These facts
raised the possibility that the Committee may have accepted either an excessive or prohibited
contribution in the form of services provided at no charge or at less than the usual and normal
charge, depending on the value of the services and Veritas’s treatment under tax law. It also raised a
poteritial reperting violation by tlin Committee. Eecimse these issuen wern not raisetl in the
complaint, the Gammission notified the Cammittee and Veritas of these potential vinlations to
provide them with an opportunity to respond. The Committee and Corwin, who worked as a
subcontractor to Veritas through his own firm, filed supplemental responses. See Committee Suppl.

Resp. and Corwin Suppl. Resp.

Corwin, Dillon, and Victor Arango, Dillon’s husband and the registered agent of Veritas, jointly submitted a sworn
response to the complaint.
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Based on the supplemental responses and in light of the small amounts potentially in
violation, the Commission has determined to exercise its prosecutorial discretion and dismiss this
matter as to the Committee regarding any potential violations of 2 U.S.C. §§ 441a(f) or 441b related
to accepting in-kind or prohibited contributions in the form of services provided at no charge or at a
discount and any potential violations of 2 U.S.C. § 434(b) for failing to report any such
contributions.

II. FACTUAL AND LEGAL ANALYSIS

A. Factual Background

In or around April 2010, the Committee hired a media firm that subcontracted with
Corwin, a New Mexico private investigator with extensive experience working in political
campaigns, to conduct opposition research on Martin. The firm paid Corwin’s firm, Corwin
Research & Investigations, LLC (“CRI") a $2,500 retainer for that research. Joint Response at 3,
Ex. E. Subsequently, the Committee hired Veritas, a newly formed company, to develop
information on Ed Martin’s record, “including his past employment, with an eye toward use in
future media communications.” Committee Response at 2. Veritas, a Colorado limited liability
company, was formed on July 23, 2010 by Corwin’s former colleague, Jeannine Dillon, a former
television investigative news producer. Calorado Secretary of State records; Corwin Suppl.
Resp. at 2. Corwin apparently introduced her to the Committee. See Jomt Response at Ex. G.
According to Corwin, Dillon operated Veritas as a sole proprietorship. Corwin Suppl. Resp. at
1-2. Working together through Veritas, Corwin and Dillon conducted the research and
investigative work as authorized by the Committee.

Veritas’s work for the Committee entailed two research trips to St. Louis that, according

to Veritas’s invoices, consisted of general and document research, fieldwork, interviews, pre-
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production research, and pre-production fieldwork by Corwin and Dillon. See Joint Response,
Exs. A, B, C, and D. Dillon emailed the Committee an invoice in advance of the first trip, from
August 12-15, 2010, reflecting a charge for a $4,500 retainer to be paid before the services began
and generally describing the services to be performed inclusive of travel expenses. /d., Ex. A.
More than two weeks after the second trip, from September 4-5, 2010, Dillon emailed the
Committee another invoice. Id., Ex. C. This second invoice contained a similar description of
the services ta be performed inclusive of all research and travel expenses, aml it also contained
an iremized breakdown for work billed at an hourly rate, a discounted flat rate for field wark,
source fees, and itemized travel expenses, all totaling $1,955. Id. This second invoice also
itemized services provided at “no charge,” including updating a memo, discrete narrowly-
focused research topics, and media consulting (emphasis added). Jd. The Committee’s reports
to the Commission reflect payments of these invoices on August 2 and September 27, 2010,
respectively.

In the course of providing services to the Comm.ittee, disagreements emerged over the
development and presentation of Veritas’s research and *“the scope of future work.” Committee
Response at 2; Joint Response at 4; Committee Suppl. Resp. at 2. The Commiltee states that Veritas
wanied to praduece “a journalistic expos€” on Martin’s rele ia the St. Louis Archdiecese’s response
to allegations of clergy sexual ahuse af children, but the exposé was out of step with the
Committee’s political interests. Committee Response at 2. The Committee apparently believed
Veritas’s approach would alienate Catholic voters. See Joint Response at 4, Exs. F and G. Veritas,
for its part, viewe'd the information it had gathered as a matter of grave public interest, characterizing

it as Martin’s silence in the face of alleged child sexual abuse. Joint Response at 4.
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After increasingly heated discussions about the issue, including a mid-September email
exchange in which Corwin unsuccessfully argued that a recent comment by the Pope about the
Church’s response to clergy-child abuse inoculated the Committee against charges of anti-Catholic
bias, Veritas terminated its working relationship with the Committee. Id. at 4, Ex. F; see Committee
Suppl. Resp. at 2. In an October 4, 2010, termination email from Corwin to Committee campaign
manager Angela Barranco, Corwin maintained that Barranco had objected to releasing a video
addresting the Martin-clergy abuse issua on You Tube.? Joint Respanse, Exs. G and H. Corwin also
said that he “donated huge amnunts of time to an investigation” of the issue (emphasis added). Id.
He advised Barranco that he, Corwin, had consulted with his own compliance lawyers and made
clear that he viewed work conducted on the issue as belonging variously to him (“the research is all
mine”) and to him and Dillon (“[we] can take our work™); that they intended to take the work and
use it in some way; and that they would use it with “clear disclosure that the work is ours and not
approved by a campaign, candidate or committee.” /d. Corwin also advised Barranco that Dillon
would continue working with him and would not do production-related work for the Committee. Id.

Barranco responded by email to both Corwin and Dillon on October 6, 2010. Joint
Response, Ex. H. Barranco expressed disappointment but not surprise “as it has been clear to me for
some time that you wore iiterostett in a different direction for 8ie project than wa [the Committee]
were.” Jd. She also disclaimad responsibility for Corwin and Dillon’s future actions invelving the

issue, stating: “[fJrom this point forward Carnahan in Caongress has nothing to do with this matter,

3Corwin’s October 4, 2010, email does not expressly state that the You Tube video launch and the investigation he
referred to concerned the Martin-clergy abuse issue, but the Joint Response makes clear that it was. See e.g., Joint
Response at 3-S (“Because of the exceptionally difficult nature of the subject of the investigation, pedophile priests
and child molestation, a rift developed . . .”; “. . . Barranco . . . grew increasingly reluctant to use the information
regarding Martin’s role on the Curia and the pedophile priest scandal™; “[r]ealizing there was no way that Barranco
would approve using the information, a decision was made . . . to break away from the campaign”; and

“ .. Corwin and Dillon decidett ta proceed on their own, at their awn expense with the Real EdMartin.cam website
and video") (emphasis added).
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and we wish to have no future involvement in it. We also understand that we have no further debts
to you, as per your ﬁnal invoice.” Id. The following day, according to the Committee’s amended
2010 Pre-General Report, the Committee made a third payment to Veritas for “research” in the
amount of $1,188.99.* .

Veritas asserts that it delayed terminating its work relationship with the Committee until it
had invoiced and received payment for the work done on the second St. Louis trip and says it
consulted with two attormeys hefare it sovered the remtimeship. inint Resparnse at 4.

On September 29, 2010, two days after the Committee paid the second inveice, Gorwin purchased
the domain name, “The Real Ed Martin.com,” for $12, and he subsequently purchased a year of
webhosting at a total cost of $56. Complaint, Attachment J; Joint Response at 5.
TheRealEdMartin.com website launched on or about October 19, 2010.% See Jo Mannies,
Democratic Researcher Oﬁérs More Details on Creation of Anti-Martin Website, St. Louis Beacon,
October 27, 2010 (“Mannies, Democratic Researcher”).

The website’s home page describes its content as “the result of a three month investigation
that links Ed Martin—who is running for Missouri’s 3™ Congressional District—to the quiet
movement of pedephile priests within the St. Louis Archdiocese during the years he worked there.”
The “About Us & The Project” sectioo of the website notns that the investigntion reveals imporums,
previously unpublished faets “that raise sarioua concerns about Candidate Martin’s mtegrity,

judgment and ability to serve the public as a United States Congressman.” A video prominently

“The Committee had originally reported this October 7, 2010 payment in its 2010 Pre-General Report as made to
“VR Research” on 18® Street in Washington, DC. There is a company called “VR Research” with offices on 18%
Strect and in Oakland, California. The Committec apparently did employ “VR Research” as reflected by a
November 4, 2010, payment to the Oakland office of the company disclosed in the Committee’s 2010 Post-General
Report. None of the responses shed any light on this issue.

5The website costinaes to be available at httn://thezeal in.com/Wwyy. edmartin com/HOME html, but it
has now been revised.
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posted on the website features interviews of an alleged clergy abugc victim, his mother, and a former
Archdiocese employee. Corwin and Dillon also uploaded the video to YouTube. Joint Response

at 1. Other content on the website includes an extensive narrative of Martin’s role as a member of
the Archdiocese Curia (a governing board) and director of its Human Rights Office, the
Archdiocese’s handling of child sexuai abuse allegations, details of the lawsuit filed by the familj{ of
the alleged victim against the Archdiocese, and other relevant information.

Domating their time and services, Corwin prepared the website’s written content, Dillon
prepared the video, and Arango designed and created the website - all without campensation. Jaint
Response at 5. Statements throughout the website read, in pertinent part, that the website complies
with FEC Regulations 11 CFR. §§ 100.26, 100.155 and 100.94, that the information within it has
not been “paid for, endorsed, or approved by any . . . candidate or campaign,” and that Corwin and
Dillon are solely responsible for its content. Committee Response at 2; Joint Response at 5. The
Committee issued a press statement denying its “knowledge, encouragement or authorization” of the
website. See Mannies, Democratic Researcher, supra; see also Jake Wagman, Carnahan Campaign
Blames Anti-Martin Website on Rogue Researchers, St. Louis Times Dispatch, October 27, 2010.5

B. Legal Analysis

1. Coordinated In-Kind Confributian with Respect to the Website

Under the Act, no person may make a contribution, including an in-kind contribution, to
a candidate and the candidate’s authorized political committee with respect to any election for
Federal office that, in 'the aggregate, exceeds $2,400. 2 U.S.C. § 441a(a)(1)(A) (2010 election

cycle); see 2 U.S.C. § 431(8)(A)(); 11 C.F.R. § 100.52(d)(1) (defining “contribution” as

*The Committee initially misreported in its 2010 October Quarterly Report the first two payments to Veritas by
listing an incorrect addraas for Veritas in Tucson, Arizona, rather than in Colorado. The Cammittee amended its
reports after a blog traced the misreported Tucson address to a research program at the University of Arizona called
the “Veritas Research Program.” See 24thstate.com, The Two Suspect Payments in the Carnahan Catholic Attack,
Oct. 25, 2010.
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including in-kind contributions). Corporations are prohibited from making any contributions in
connection with a federal election. 2 U.S.C. § 441b. The Act defines in-kind contributions as,
inter alia, expenditures by any person “in cooperation, consultation, or concert, with, or at the
request or suggestion of, a candidate, his authorized political committees, or their agents . ...”
2 U.S.C. § 441a(a)(7XB)(i). No candidate or political committee may knowingly accept a
contribution in vicldtion of the Act. 2 U.S.C. § 441a(f). A political committee must disclose all
contributions it raceivios, iricluding in-kind contributions. 2 U.S.C. § 434(b); 11 C.F.R.

§§ 104.3(a), 104.13(a)(1).

Under Commission regulations, a communication is coordinated with a candidate, an
authorized committee, a political party committee, or agent thereof if it meets a three-pronged test:
(1) it is paid for, in whole or part, by a third party (a person other than the candidate, authorized
committee or political committee); (2) if at the time of the events at issue, it satisfied one of four
“content” standards;’ and (3) it satisfies one of six “conduct” standards. See 11 C.F.R. § 109.21.
Three of the four content standards pertinent to this matter require that a communication be a *“‘public
communication” to be considered coordinated.® See 11 C.F.R. §§ 109.21(c)(2) (a public
communication that republishes campaign rnaterials); 109.21(c}{3) (a public cornmunication that
expressly advocaaes the election or defeat of a Fedéral candidate); and 109.21(c)(4) (a public
communicatian that references a clearly identified candidate and is publicly distrituted in the
candidate’s jurisdiction 90 days or fewer before an electian). The term “public communication”

encompasses certain types of general public political advertising such as broadcasting, newspaper,

"The Commission promulgated a fifth content standard to comply with a court decision in Skays v. FEC, 528 F.3d
914 (D.C. Cir. 2008). That standard, which encompasses public communications that are the functional equivalent
of express advocacy, is not applicable in this matter because it did not become effective until December 1, 2010.
See Bxplanation and Justifization, Coordinated Communications, 75 Fed. Reg. 55,947 (Sept. 15, 2010).

The fourth content standard, electioneering communications, encompasses only broadcast, cable, and satellite
communications and is not relevant here. See 11 C.F.R. § 100.29(c)(1); 2 U.S.C. § 434()(3)(A).
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and mass mailings, including communications over the Internet placed for a fee on another person’s
website. 11 C.F.R. § 100.26; see also 2 U.S.C. § 431(22).

Additionally, the Act and Commission regulations require all public communications made
by a political committee and political committee websites to include a disclaimer stating that the
committee paid for the communication. 2 U.S.C. § 441d; 11 C.FR. § 110.11{a). Communications
paid for by other persons require disclaimers only if they constitute electioneering communications
or public communicatiosa that expressly advocate the election or defeat of a clearly identified
Federal candidate or sakicit contributions. 11 C.F.R. §§ 110.11(a)(2), (3), and (4); 2 U.S.C. § 441d.
Such disclaimers must identify the person who paid for the communication and state whether or not
they are authorized by a candidate or a candidate’s authorized committee or agent. 11 C.F.R.

§§ 110.11(b)(2) and (3).

The complaint maintains that the website constituted an improperly disclosed coordinated
communication between the Committee and Representative Carnahan and Veritas, Corwin, and
Dillon. See Complaint at 1, 4. It also alleges that the website failed to include a disclaimer

noting that the Committee paid for and authorized the site. Id. at 2-3, 5.

The complaint alleges that the Committes’s payments to Veritas wholly or partially
finenced tae webaite. The: ocaaplaint specifically alleges that the website catisfies the
coordinated communications content standard at 11 C.F.R. § 109.21(c)(4) because it alearly
identified Ed Martin as a candidate and was publicly distributed in Martin’s congressional
district 90 days or fewer before the November 2, 2010, election, as it was widely available on the
Internet as of October 18, 2010. Id. at 3-4. The complaint also asserts that the website satisfies
either the “substantial discussion” or “former employee/independent contractor” standards of the

conduct prong at 11 C.F.R. §§ 109.21(d)(1) and (5), respectively, and relies on the same central
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facts for both allegations: that Corwin, Dillon, and/or Veritas created and produced the website
after substantial discussion with, or based on the Committee’s plans and needs as conveyed by,
the Committee, Carnahan, or their agents, because (1) the Committee made payments to Veritas;
(2) Corwin and Dillon are associated with Veritas; and (3) Corwin and Dillon, the website
creators, registered the website’s domain name just two days after the Committee’s last apparent
paymnent to Veritas and launched it just before the general election to help Carnahan by attacking
Mattin. Id. at 3-4. Finally, the coraplaint posits thai tha payment preng Is satisfied beceuse the
Committee “fully or partially” paid for the website, citing the August and September payments
to Veritas totaling $6,495. Id.

The Joint Response and Representative Carnahan’s response, which the Committee has
adopted, maintain that the website fails to constitute a coordinated communication, noting that
the content prong has not been met because only Internet communications placed for a fee on
another’s website are considered “public communications.” Committee Response at 3; Joint
Response at 1-2. The Committee states that it believes Corwin and Dillon developed and
published the website after Veritas ended its relationship with the Committee. Committee
Response at 2. Although the Commitice acknowledges the possibility that the website “may
have drawe on 1esearch” Corwin aed DHlen conducted while working for the Cormmisee, it
denies that Camahan aor the Comnmittee authorized the wehsite or had contral aver its content ar
the circumstances of its publication. 7d.

The Joint Response instead asserts that Corwin and Dillon proceeded independently with the
website at their own expense following their disagreement with and break with the Committee. Joint
Response at 4-5. They explicitly deny that the Committee compensated Veritas or the individuals

associated with creating the website for any work relating to the website. /d. at 3. The Joint
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Response specifically explains that Corwin prepared the website’s written content, Dillon prepared
the video, and Arango designed and created the website through the voluntary donation of their time
and services. /d. at 5. Although the Joint Response acknowledges they were paid for work
conducted for the Committee, the Joint Response asserts that Veritas was paid for “other actions
unrelated to Internet activity,” and that there was no legal bar that precluded Veritas and its related
individuals from creating the website. Id. at 2. Finally, the Joint Response states that they had no
discussions with Barranea about publishing a website to relense information about the Mattin-clergy
abuse issue, that reeither Barranco nor the Committee ultimately approved a video, that the
Committee did not endarse or authorize the website or the video, and that neither the website nor the
video was ever presented to the Committee. /d. at 4 and 5.

It does not appear that there is reason to believe that the respondents engaged in unlawful
coordination under the Act and Commission regulations. While the payment prong of the
coordinated communication test, 11 C.F.R. § 109.21(a)(1), is satisfied because Dillon and Corwin
are a third-party payor, the content standard is not satisfied because the website does not appear to
constitute a public communication. Although it appears that the Committee may have paid Veritas,
at least in past, to gather some of the infermation ultimately displayed on the website, on the facts
presented here, such payments do mnt amount to the Cammitine having placed an Intaenet
comniunication an another’s website for a fee. Furthermore, the Joint Respanse makes clear that
the individuals responsible for the website were not compensated for their work in hosting,

designing or creating the website or its written content.'?

9The same analysis would apply to the placement of the website video on YouTube since one does not pay a fee to
place items on YouTube.

' An individual or group of individuals’ uncompensated personal services related to Internet activities, like creating,
maintaining or hosting a website, is not a contribution under the Act. 11 C.F.R. § 100.94.
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Moreover, the September and October emails between the Committee and individuals
associated with Veritas present a compelling case that the Committee did not, in fact, engage in
coordinated conduct. See 11 C.F.R. § 109.21(a)(3), (d). Those contemporaneous exchanges
demonstrate that the Committee did not want to rely on the Martin-clergy abuse allegations because
it believed that such an attack would backfire by alienating Catholic voters. Joint Response, Exs. F,
G and H. Rather, the preponderance of the available facts - including those emails — shows that
Corwin and Dilion vrafted and develoned the narmtive and prepared the video eantent on the website
because ¢hey wanted to commumnicate their view of the issie to a mass audience notwithstanding that
the Commiittee declined ta do so. /d. Corwin’s Octaber 4 resignation email, id., Ex. G, further
amplified by the discussion in the Joint Response, indicates that a video concerning the Martin-
clergy abuse issue was discussed with the Committee. But the Joint Response specifically states that
no discussion took place with Barranco about setting up a website to release the information, and no
one from the Committee was shown or approved the website content or video. Joint Response at 4.'!

Therefore, the Committee did not receive a coordinated in-kind contribution from Veritas,
Corwin, or Dillon, and the Committee had no reporting obligation relating to the website.
Additionally, as noted, because the website does not constitute a “public communication” or an
electionearing commaunication, none of the Respondents wag requinzd te post a disulaheer on the

site. Accordingly, the Commissien has determined that there is no meason to believe

"'"Once the website went live, the campaign called upon Martin to address the issue raised by the website. See Jo
Mannies, Democratic Researcher, supra; see also Jack Wagman, Martin Files Complaint over Website Done by
Researchers Who Worked for Carnahan, St. Louis Post Dispatch, Oct. 29, 2010. Nonetheless, that action does not
support a conclusion that there is reason to belicve the Respondents engaged in untawful coordination. First, the
activity does not constitute actionable “coordination” standing alone, and no other evidence suggests that the parties
in fact secretly coordinated here. And most importantly, not only do the Respondents deny coordination, their
contemporencous internal email traffic from the time in question refuies any inferance that they did.
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that Representative Carnahan and the Committee violated 2 U.S.C. §§ 434(b) and 441d as related to

TheRealEdMartin.com website.

2. In-Kind Contribution in the Form of Investigative/Opposition Research Services
Provided at No Charge pr at a Discount

The services listed as provided at a discount or at “no charge” in Veritas’s second invoice .
and Corwin’s statement that he donated “huge arnounts of time” to the investigation raise
concerns that Veritas may have made, and the Committee mray have accepted, a prohibited in-
kind contribution, dopending on Veritas's tax status, or unrepoited axcessive contribution. See
Joint Response, Ex. C, G, and H. Unless specifically exempted, the provision of goods or
services without charge or at a charge which is less than the usual and normal charge for goods
and services is a contribution. 11 C.F.R. § 100.52(d)(1). The usual and normal charge for any
services, other than those provided by an unpaid volunteer, is determined by reference to the
hom:ly or piecework charge for the services at the commercially reasonable rate prevailing at the
time the services were rendered. 11 C.F.R. § 100.52(d)(2). A committee’s receipt from a vendor
of a complimentary item or the purchase of goods or service at a discount does not result in a
contribution if the discounted goods or services or the complimentary item are made available in
the erdinary course of business and on tlie sume terms amd conditions offered t a vendor’s other
customers that are not political committees. See MUR 5942 (Rudolph Giuliani Presidential
Committee); Advisory Opinion 1994-10.

Both the Committee and Corwin maintain in their supplemental respanses that no in-kind
contribution resulted from Veritas’s discounted or “no charge” services. Veritas did not file a
response, and appears to be inactive, as it is considered “delinquent” under Colorado law for failing
to file a periodic report that was due on September 30, 2011. And, in any event, Corwin states that

he provided virtually all of the services at issue as a subcontractor to Veritas, and he provides
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information about those services as well as the uncharged services Dillon provided under Veritas's
aegis.12

The Committee asserts that it paid the usual and normal charge for Veritas’s services because
it understood Veritas would bill it on a flat-rate, per-project basis rather than at an hourly rate, a
common arrangement with research consultants. Committee Suppl. Resp. at 1, 3. According to the

Committee, the second invoice reflects this arrangement in its statement that the “[f]ex includes all

"research serviees and all travel-refated expenses for two-pursan team.” Id. at 2; see Joint Response

at Ex. C. As further support that the full fec was paid, it alsa points to Barranco’s statament in the
October 6, 2010, email that the Committee understood it owed nothing further for Veritas's work
and the absence of a demand for payment in Corwin’s October 4th email, sent after he consulted
with his own compliance lawyers. Committee Suppl. Resp. at 2-3. As for the invoice’s itemized list
of services provided atno charge or at a discount and Corwin’s email reference to donated time, the
Committee simply states it “cannot speak” to what led Veritas to identify discounts on the invoice or
to Corwin’s statement, and it has no information that Veritas provided it with any special
accommodation not extended to other customers. /d. at 3.

Corwin makes ne mention of a flat-rate arrangement in his sworn supplenvental response.
Instead, he states that i1e helped Dillen prepare Veritas's invoice as the more experienced
investigator hased on his own euatomary business practiee and that the $85 per hour rate was the
same rate CRI charged all of its clients. Corwin Supp. Resp. at 2, 4. Presumably, Corwin used
CRI’s rate because Veritas, a two-month old company operated by Dillon, a full time graduate

student at the time, had no ongoing business practice.

[ the email forwarding his response, Corwin indicates he had been in touch with Dillon who had not decided whether
to respond.
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Corwin essentially makes two arguments: (1) that donated, discounted and “no charge”
services were provided in the ordinary course of business and on the same term and conditions as
provided to non-political clients, and (2) presumably in the alternative, that even if the
uncompensated and discounted services were in-kind contributions, their total value was less than
the $2,400 contribution limit in 2010 so Veritas, which Corwin represents was a “‘single member”
LLC “treated as a sole proprietorship,” made no excessive or prohibited contribution. Id. at 1-2.
Corwin does not sgeecifioally state that Veritas was treated as a sole proprietorsttip “by the IRS,” a
phrase he expressly uses to describe his awn firm, CRI. /d. AnLLC 's tax treatment governs
whether any contributions made by it are treated as a corporate contribution, or in the case of a
single natural member LLC, as a contribution by the member. See 11 C.F.R. §§ 110.1(g)(3) and (4).

In support of his “ordinary course of business” argument, Corwin provided numerous
redacted invoices and a few emails related to CRI's main business, investigating cases for civil
plaintiff and criminal defense counsel, to show that he sometimes waived his own compensation or
provided some services connected with investigations at no charge to non-political clients. /d. at 2-4
and attachments. For the most part, the invoices show Corwin customarily issued itemized invoices
billing these clients at an $85 hourly rate plus travel and expensts but did not charge for certain
isolated items such as initial client mieetings, mileage ralateal to particalar trips, and email updates.
Seversl of the invoicas reflect flat-rutes for pre-employment background research and witness
location information. |

Importantly, Corwin also provided information about the nature and value of the invoiced
“no charge” services and the “huge amounts” of donated time Corwin refers to in the October 4®
email. Based on that information, it appears that the total value of those services was $3,743. This

figure can be broken down into three sets of services: (1) services directed at gathering and
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presenting information aimed at convincing the Committee to pursue the Martin-clergy abuse issue,
totaling $2,040; (2) discounted field work valued at $1,580; and (3) updated research and a
background check, apparently unrelated to the second St. Louis trip valued at $123.

The first set of services, efforts Corwin and Dillon undertook to persuade the Committee to
raise the Martin-clergy abuse issue in the campaign, accounts for more than half of the $3,743 total
amount. A significant portion of Veritas’s invoiced “no charge” services are attributable to these
efforts — items desaribed as “Prep Time Line/Updated Mamto/7 hrs @ $85” and “Media Cansulting.”
The time lin=/updated memo item refers to time Carwin speat immediately following the second &t.
Louis trip updating a prior opposition memo in the hope that the additional information wauld
convince the Committee to use the Martin-clergy abuse issue ($595). Id. at 4-5. The media
consulting item involved two hours ($170) spent by Dillon educating the campaign about using “the
power of video” to raise the issue. Id. at 5-6. Corwin maintains that Veritas chose not to charge for
these services because it was unable to convince the Committee to use the issue. Id.

Veritas’s efforts to persuade the Committee to go forward with making the Martin-clergy
abuse issue public also include Corwin’s email reference to “huge amounts” of donated time.
Corwin says he was refesring in the email to the seven hours he spent updating an opposition memo
(the “Prep Time Line/Updated Memo” item) and about 15 roars ($1,275) he spant scarching for
news asticles abont Martin’s involvement in the Archdiocese. Id. at 6. Corwin explained that his
characterization of the amount of time donated to the investigation represented a “deep feeling of
frustration” with the campaign for not “exposing Martin's inaction in the face of real harm” to
children. Id. Corwin says he did not charge the Committee for the 15 hours he spent searching for

news articles because the Committee did not approve the work in advance. Id. The $2,040 total
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value of these services is based on Corwin’s use of his $85 per hour customary rate, including the
services Dillon provided. d. at 5-7.

Corwin does not address the second set of services: the discounted field work reflected in the
invoice. None of the CRI invoices he provided indicates that CRI customarily offered discounted
rates for fieldwork, and the Commission has no information from Veritas to explain the discount.
The value of the discount appears to be $1,580. This figure was calculated by subtracting the $800
discounted fee Verirar charged and the Comnittee paid from $2,380, the non-discounted price for
ficldwaork performed by a two person team for two days (2 people x 14 hours [two 7-bour days] x
$85/hour = $2,380; $2,380 - $800 = $1,580).

The third set of services involves updated research and a background check, the remaining
“no charge” invoiced services totaling $123. Those services consisted of 15 minutes Corwin spent
updating a prior search on Amgen, a funder of stem cell research in which Martin’s family
apparently owned stock ($21 [rounded] based on an $85 hourly rate) and a second pre-employment
background check on a campaign canvasser suspected of arson at campaign headquarters to
determine whether a prior vendor had missed anything in its background check ($102 [rounded],
equivalent to the rate charged for background checks in CRI invoices Corwin provided). Id. at 5.

Of the $3,743 in servites Varitas providod at ho charge or at a discount, the: $2,040 in
servicas, reflecting Veritas's vasuccessful efforts to convince the Committce to pursue the Martin-
clergy abuse issue and representing time spent researching the matter that the Committee did not
approve of in advance, does not appear to constitute an in-kind contribution. Accordingly, it appears
that at most, the Committee may have accepted an in-kind or prohibited contribution totaling $1,703

($3,743 - $2,040 = $1,703).
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At this point, the Commission lacks sufficient information to attribute a definitive valuation
to any in-kind or prohibited contribution resulting from Veritas’s unbilled or reduced cost services to
the Committee. It is unclear whether the parties had a project-based/flat-fee or hourly-fee based
arrangement, whether the third payment to Veritas was attributable to the second invoice, and
whether or not Veritas elected to be treated as a corporation by the IRS. The available information
suggests three possible formulations: (1) that no or at most a $102 in-kirxd or prohibited contribution ,
resulted because: the parties had a flat-rmc/project-based payment mrangement for the second St.
Louis trip that the Committea paid in full; (2) essuming that Veritas did not elect tax teeatment as a
corporation, that an in-kind contribution resulted ranging from $514 to $1,703 such that the
Committee did not accept an excessive contribution; or (3) assuming that Veritas elected to be
treated as a corporation by the IRS, that a prohibited contribution resulted ranging from $514 to
$1,703. In any event, the amount at issue appears to be relatively modest and does not appear to i
warrant further inquiry.

First, if the Committee had a project-based, flat rate fee arrangement with Veritas for the

second trip, including each of the invoiced items with “no charge,” then the Committee did not
accept a prohibited or in-kind conttibution. However, tlic “no charge” services pertaining to the
Amgen seaech and Chris Powers backpgruand chieck, tomling $123, appear to have been unrelated to
the seoand St. Louis trip, and, if s, may not have been covered by a projoct-based fee resulting in a
non-excessive or prohibited in-kind contribution. Since the minimal time spent on the Amgen
research appears similar in size and type to the uncharged services Corwin extended to non-political
clients as reflected in the CRI invoices he provided, the amount may be closer to $102 ($123 - $§21

[Amgen research rate for 15 minutes] = $102).
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Second, if Veritas did not elect to be treated as a corporation and the parties had no flat-rate
agreement, at most the total value of services provided without charge and at a discount that could be
construed as an in-kind contribution was $1,703. In that case, the Committee did not accept an
excessive contribution because the contribution limit for 2010 was $2,400 and neither Corwin nor
Dillon made contributions to the Committee. That amount may be reduced from $1,703 to §514 if
the Conmittee’s reported third payment of $1,188.99 to Veritas was attributable to any of the
services lieted in the secand invoice, a plausible scenario given that the available information
indicates that Veritas porformed no other serviaes for the Committee. See supra at 6 and fn 4.
Under either or both of these circumstances, the Committee did not accept an excessive in-kind
contribution,

Finally, if Veritas elected to be treated as a corporation by the IRS, it is conceivable that the
Committee may have accepted an in-kind corporate contribution. The value of any such
contribution would most likely range from $514 to $1,703, depending on whether the Committee’s
reported third payment of $1,188.99 applies. |

Given the lack of clarity about the fee arrangement between the Committee and Veritas,
which directly relates to the value of any prohibited or unreported excessive contribution, the
absence of infcymation about the parpose of the third payment to Veritas,; :nd tho unoettainty aliota
Veritas's tax status as an LLC, an investigation would be mecessary to detczmine whether
Respondents violated the Act in connection with the “no charge” and discounted services listed in
the invoice. In light of the relatively small amount potentially at issue, however, an investigation is
unwarranted. Accordingly, the Commission has determined to exercise its progecutorial discretion
and dismiss this matter as to the Committee regarding any potential violations of 2 U.S.C. §§ 441a(f)

or 441b by accepting excessive in-kind or prohibited contributions in the form of services provided
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at no charge or at a discount and as to any potential violations of 2 U.S.C. § 434(b) by failing to

report any such contributions. See Heckler v. Chaney, 470 U.S. 821, 831 (198S).
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Veritas Research, L1.C MUR: 6414

L GENERATION OF MATTER

This matter was generated by a complaint filed with the Federal Election
Commission by Edward R. Martin, Jr., on behalf of Ed Martin for Congress Committee.
See 2 U.S.C. § 437g(a)(1).
II. INTRODUCTION

This matter involves alleged coordination between Russ Carnahan and Russ Carnahan
in Congress Committee (“the Committee™) and Veritas Research, LLC (“Veritas”), Michael
Corwin, and Jeannine Dillon, in the creation and publication of a website attacking Ed
Martin, Representative Carnahan’s opponent in the 2010 general election in Missouri’s 3"
Congressional District. The website focuses on the results of a three-month investigation by
Corwin and Dillon, and it purports to document Martin’s role as an employee in the St. Louis
Archdiocese in 1998-2001 as it responded to allegations of clergy sexual abuse. Corwin and
Dillon are promineitly featured as the creators of the website, and notices on the site state
that they are solely responsible for its content. Complainant Ed Martin asserts that the
website, TheRealEdMartin.com, constituted an improperly disclosed coordinated
cormnunicationland should have included a disclaimer stating that it was paid for and
authorized by the Committee. The complaint bases its allegations on the Committee’s
reported payments for media-related consulting and research to Veritas, a limited liability

company formed by Dillon, and the proximity in time of one of the payments to the date the




12044320377

10
11
12
13
14
15
16
17
18
19

20

Factual and Legal Analysis
MUR 6414 (Veritas Research, LLC)
Page 2

website domain name was registered. The complainant concludes from these facts that the
Commiittee fully or partially paid for the website.

Upon review of the complaint, responses, and available information, it does not
appear that the website satisfies the content standard of the Commission’s coordinated
communication regulations. Therefore, the Commission has determined to find no reason to
believe that Veritas violated the Federal Eleotion Campaign Act of 1971, as ameuded (“the
Act”), with respect to the coordinated cammunication allegation involving the
TheRealEdMartin.com website.

The Joint Response of Corwin, Dillon, and Veritas (“Joint Response™),! however,
indicated that Veritas, through Corwin, provided some investigative services to the
Committee without charge, did not charge the Committee for media consulting and some
discrete research, and charged the Committee a discounted price for fieldwork. See Joint
Response, Ex. C, G, and H. These facts raised the possibility that the Veritas may have made
either an excessive or prohibited contribution in the form of services provided at no charge or
at less than the usual and normal charge, depending on the value of the sezvices and Veritas’s
treatment under tax law. Because these issues wore net raised in the ccanplaint, the
Commissinn notified the Carnmittee and Veritas af these potential violations to provide them
with an oppertunity to respond. The Comunittee and Corwin, who warked as a subcontractor
to Veritas through his own firm, filed supplemental responses. See Committee Suppl. Resp.

and Corwin Suppl. Resp.

'Cerwin, Dillon, and Victor Arango, Dillon’s husband and the registered agent of Veritas, jointly submitted
a sworn response to the complaint.




12844320378

10
11
12
13
14
15
16
17
18
19
20
21

22

Factual and Legal Analysis
MUR 6414 (Veritas Research, LLC)
Page 3

Based on the supplemental responses and in light of the small amounts potentially in

violation, the Commission has determined to exercise its prosecutorial discretion and dismiss

this matter as to Veritas regarding any potential violations of 2 U.S.C. §§ 441a(a)(1)(A) or
441b for making excessive or prohibited in-kind contributions in the form of services
provided at no charge or at a discount.
II. FACTPUAL AND LEGAL ANALYSIS

A. Factual Background

In or around April 2010, the Committee hired a media firm that subcontracted
with Corwin, a New Mexico private investigator with extensive experience working in
political campaigns, to conduct opposition research on Martin. The firm paid Corwin’s
firm, Corwin Research & Investigations, LLC (“CRI") a $2,500 retainer for that research.
Joint Response at 3, Ex. E. Subsequently, the Committee hired Veritas, a newly formed
company, to develop information on Ed Martin’s record, “inclu(iing his past employment,
with an eye toward use in future media communications.” Committee Response at 2.
Veritas, a Colorado limited liability company, was formed on July 23, 2010 by Corwin’s
former colleague, Jeannine Dillon, a former television ihivestigative news producer.
Colorado. Secretary of State records; Corwin Sﬁppl. Resp. at 2. Corwin apparently
introduced her to the Committee. See Joint Respc;nse at Ex. G. According to Corwin,
Dillon operated Veritas as a sole proprietorship. Corwin Suppl. Resp. at 1-2. Working
together through Veritas, Corwin and Dillon conducted the research and investigative

work as authorized by the Committee.
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Veritas’s work for the Committee entailed two research trips to St. Louis that,
according to Veritas's invoices, consisted of general and document research, fieldwork,
interviews, pre-production research, and pre-production fieldwork by Corwin and Dillon.
See Joint Response, Exs. A, B, C, and D. Dillon emailed the Committee an invoice in
advance of the first trip, from August 12-15, 2010, reflecting a charge for a $4,500
retainer to be paid before the services began and generally deseribing the services to be
perforreed inclusive of travel expensas. /d., Ex. A. More than two weeks after the
second trip, from September 4-5, 2010, Dillon emailed the Committee another invoice.

Id., Ex. C. This second invoice contained a similar description c;f the services to be
performed inclusive of all research and travel expenses, and it also contained an itemized
breakdown for work billed at an hourly rate, a discounted flat rate for field work, source
fees, and itemized travel expenses, all totaling $1,955. Id. This second invoice also
itemized services provided at “no charge,” including updating a memo, discrete
narrowly-focused research topics, and media consulting (emphasis added). /d. The
Committee’s reports to the Commission reflect payments of these invoices on August 2
and September 27, 2010, respectively.

In tkee course of providing services to tee Cammittee, disagreemants cmerged over the
development and presentation of Veritas's research and “the scope of future work.”
Committee Response at 2; Joint Response at 4; Committee Suppl. Resp. at 2. The
Committee states that Veritas wanted to produce “a journalistic exposé€” on Martin’s role in
the St'. Louis Archdiocese’s response to allegations of clergy sexual abuse of children, but the
exposé was out of step with the Committee’s political interests. Committee Response at 2.

The Committee apparently believed Veritas’s approach would alienate Catholic voters. See
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Joint Response at 4, Exs. F and G. Veritas, for its part, viewed the information it had
gathered as a matter of grave public interest, characterizing it as Martin’s silence in the face
of alleged child sexual abuse. Joint Response at 4.

After increasingly heated discussions about the issue, including a mid-September
email exchange in which Corwin unsuccessfully arguéd that a tecent comment by the Pope
about the Church’s respense to clergy-child abuse inoculated the Committee against charpes
of anti-Catholic bias, Veritas terminated its working relationship with the Committee. /d.
at 4, Ex. F; see Committee Suppl. Resp. at 2. In an October 4, 2010, termination email from
Corwin to Committee campaign manager Angela Barranco, Corwin maintained that Barranco
had objected to releasing a video addressing the Martin-clergy abuse issue on You Tube.?
Joint Response, Exs. G and H. Corwin also said that he “‘donated huge amounts of time to an
investigation” of the issue (emphasis added). /d. He advised Barranco that he, Corwin, had
consulted with his own compliance lawyers and made clear that he viewed work conducted
on the issue as belonging variously to him (“the research is all mine”) and to him and Dillon
(“[we] can take our work™); that they intended to take the work and use it in some way; and
that they would use it with “clear disclosure that the work is ours and not approved by a
campaign, candidate or committee.” {d. Corwin also advised Barranco that Dillan would

continue working with him and would not do production-related work for the Committee. Id.

Corwin's October 4, 2010, email does not expressly state that the You Tube video launch and the
investigation he referred to concerned the Martin-clergy abuse issue, but the Joint Response makes clear
that it was. See e.g., Joint Response at 3-5 (““Because of the exceptionally difficult nature of the subject of
the investigation, pedophile priests and child molestation, a rift developed . . ."; “. . . Barranco . . . grew
increasingly reluctant to use the information regarding Martin's role on the Curia and the pedophile priest
scandal”; “[r]ealizing there was no way that Barranco would approve using the information, a decision was
made . . . to break away from the campeign”; and . . . Corwin and Dillon decided to proceed on theic own,
at their own expanse with the Real EdMartin.com website and video™) (emphasis added).
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Barranco responded by email to both Corwin and Dillon on October 6, 2010. Joint
Response, Ex. H. Barranco expressed disappointment but not surprise “as it has been clear to
me for some time that you were interested in a different direction for the project than we [the
Committee] were.” Id. She also disclaimed responsibility for Corwin and Dillon’s future
actioris involving the issue, stating: “[f]rom this point forward Carnahian in Congress has
nothing to do with this mmutter, and we wish to have no futuze involvement in it. We also
understand that we have no further debts to you, as per your final invoice.” Id. The
following day, according to the Committee’s amended 2010 Pre-General Report, the
Committee made a third payment to Veritas for “research” in the amount of $1,188.99.3

Veritas asserts that it delayed terminating its work relationship with the Committee
until it had invoiced and received payment for the work done on the second St. Louis trip and
says it consulted with two attorneys before it severed the relationship. Joint Response at 4.
On September 29, 2010, two days after the Committee paid the second invoice, Corwin
purchased the domain name, “The Real Ed Martin.com,” for $12, and he subsequently
purchased a year of webhosting at a total cost of $56. Complaint, Attachment J; Joint
Respense at 5. TheReatEdMartin.com website launched on or about October 19, 2010.* See
Jo Mantiies, Democratic Researcier Offers More Details on Creation of Anti-Martin

Website, St. Louis Beacon, Octeber 27, 2010 (“Maunies, Demacratic Researcher”).

*The Committee had originally reported this October 7, 2010 payment in its 2010 Pre-General Report as
made to “VR Research” on 18™ Street in Washington, DC. There is a company called “VR Research” with
offices on 18" Street and in Oakland, California. The Committee apparently did employ “VR Research” as
reflected by 2 November 4, 2010, payment to the Oakland office of the company disclosed in the
Committee's 2010 Post-General Report. None of the responses shed any light on this issue.

“The website continues to be available at httn://therealedmastin.com/www.therealedmertinicom/
HOME html, but it has now been revised.
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The website’s home page describes its content as “the result of a three month
investigation that links Ed Martin—who is running for Missouri’s 3™ Congressional
District—to the quiet movement of pedophile priests within the St. Louis Archdiocese during
the years he worked there.” The “About Us & The Project” section of the website notes that
the investigation reveals important, previously unpublished facts “that raise serious concerns
about Candidate Martin’s integrity, judgment and ability to serve the public as a United
States Congressman,” A video preminently posted on the website features interviews af an
alleged clergy ahuse victim, his mother, and a farmer Archdiocese emplayee. Corwin and
Dillon also uploaded the video to YouTube. Joint Response at 1. Other content on the
website includes an extensive narrative of Martin’s role as a member of the Archdiocese
Curia (a governing board) and director of its Human Rights Office, the Archdiocese’s
handling of child sexual abuse allegations, details of the lawsuit filed by the family of the
alleged victim against the Archdiocese, and other relevant information.

Donating their time and services, Corwin prepared the website’s written content,
Dillon prepared the video, and Arango designed and created the website — all without
compensation. Joint Response at 5. Statements throughout the website read, in pertinent
part, that the website complies with FEC Regulations 11 C.F.R. §§ 100.26, 100.155 and
100.94, that the information within it has not been “paid for, endarsed, or approved by any . .
. candidate or campaign;" and that Corwin and Dillon are solely responsible for its content.
Committee Response at 2; Joint Response at 5. The Committee issued a press statement

denying its “knowledge, encouragement or authorization” of the website. See Mannies,
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Democratic Researcher, supra; see also Jake Wagman, Carnahan Campaign Blames Anti-
Martin Website on Rogue Researchers, St. Louis Times Dispatch, October 27, 20103

B. Legal Analysis

1. Coordinated In-Kind Contribution with Respect to the Website

Under the Act, no person may make a contribution, including an in-kind
contribution, to a cantlidate acd the cimdidate’s authvurized political committee with
respect to any election for Federal office that, in the aggregate, exeeeds $2,400. 2 U.S.C.
§ 441a(a)(1)(A) (2010 election cycle); see 2 U.S.C. § 431(8)(A)(i); 11 C.F.R.
§ 100.52(d)(1) (defining “contribution” as including in-kind contributions). Corporations
are prohibited from making any contributions in connection with a federal election.
2US.C § 441b. The Act defines in-kind contributions as, inter alia, expenditures by
any person “in cooperation, consultation, or concert, with, or at the request or suggestion
of, a candidate, his authorized political committees, or their agents .. ..” 2 U.S.C.
§ 441a(a)(7)(B)(i). No candidate or political committee may knowingly accept a
contribution in violation of the Act. 2 U.5.C. § 441a(f). A political committee must
disclose all contributions it receives, including in-kind opntributions. 2 U.S.C. § 434(b);
11 C.F.R. §§ 104.3(a), 104.13(a)(1).

Under Commissica regulations, a communication is coordinated with a candidate, an
authorized committee, a political party committee, or agent thereof if it meets a three-

pronged test: (1) it is paid for, in whole or part, by a third party (a person other than the

The Comsmittee initially misecported irt ity 2010 October Quarterly Report the first two paymenis to
Veritas by listing an incorrect address for Veritas in Tucson, Arizona, rather than in Colorado. The
Committee amended its reports after a blog traced the misreported Tucson address to a research program at
the University of Arizona calted the “Veritas Research Prograus.” See 24thstate.com, The Two Suspect
Payments in the Carnahan Catholic Attack, Oct. 25, 2010.
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. candidate, authorized committee or political committee); (2) if at the time of the events at

issue, it satisfied one of four “content” standards;® and (3) it satisfies one of six “conduct”
standards. See 11 C.F.R. § 109.21. Three of the four content standards pertinent to this
matter require that a communication be a “public communication™ to be considered
coordinated.” See 11 C.F.R. §§ 109.21(c)(2) (a public communication that republishes
campaign matotials)ﬁ 109.21(c)(3) (a pub!ic communiocation that expressly advocates the
election or defeat of a Federal candidate);-and 109.21(c)(4) (a public comsnunication that
references a claarly identified candidate and is publicly distributed in the candidate’s
jurisdiction 90 days or fewer before an election). The term “public communication™
encompasses certain types of general public political advertising such as broadcasting,
newspaper, and mass mailings, including communications over the Internet placed for a fee
on another person’s website. 11 C.F.R. § 100.26; see also 2 U.S.C. § 431(22).

Additionally, the Act and Commission regulations require all public communications
made by a political committee and political committee websites to include a disclaimer
stating that the committee pdid for the commmunication. 2 U.S.C. § 441d; 11 C.F.R.

§ 110.11(a). Communications paid for by other persons reguire disclaimers only if they
constitute electioncering cammunications or public communicatiens that expressly advocate

the election or defeat of a clearly identified Federal candidate or solicit contributions.

®The Commission promulgated a fifth content standard to comply with a court decision in Shays v. FEC,
528 F.3d 914 (D.C. Cir. 2008). That standard, which encompasses public communications that are the
functional equivalent of express advocacy, is not applicable in this matter because it did not become
effective until December 1, 2010. See Explanation and Justification, Coordinated Communications,

75 Fed. Reg. 55,947 (Sept. 15, 2010).

"The fourth content standard, electioneering communications, encompasses only broadcast, cablo, and
satellite communicatioms end is not relevant here. Sea 11 C.E.R. § 100.29(c)1); 2 U.S.C. § 434(f)(3)(A).
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11 C.FR. §§ 110.11(a)(2), (3), and (4); 2 U.S.C. § 441d. Such disclaimers must identify the
person who paid for the communication and state whether or not they are authorized by a
candidate or a candidate’s authorized committee or agent. 11 C.F.R. §§ 110.11(b)(2) and (3).

The complaint maintains that the website constituted an improperly disclosed
coordinated communication between the Comtnittee and Representative Carnahan and
Veritas, Corwin, and Dillon. See Comphint at 1, 4. It also alleges that the website failed
to ineldde a disclaimer noting that the Committee punid for and autharized the site. /d. at
2-3,5.

The complaint alleges that the Committee’s payments to Veritas wholly or
partially financed the website. The complaint specifically alleges that the website
satisfies the coordinated communications content standard at 11 C.F.R.

§ 109.21(c)(4) because it clearly identified Ed Martin as a candidate and was publicly
distributed in Martin’s congressional district 90 days or fewer before the November 2,
2010, election, as it was widely available on the Internet as of October 18, 2010. Id. at 3-
4. The complaint also assexts that the website satisfies either the “substantial discussion”
or “former employee/independent contractor” standards of the ennduct prang at 11 C.F.R.
§8 109.21(d)(1) and (5), respectively, and relies on the aame anntral facts for both
allegations: that Carwin, Dillon, and/or Veritas created and produced the website after
substantial discussion with, or based on the Committee’s plans and needs as conveyed by,
the Committee, Carnahan, or their agents, because (1) the Committee made payments to
Veritas; (2) Corwin and Dillon are associated with Veritas; and (3) Corwin and Dillon,
the website creators, registered the website’s domain name just two days after the

Committee’s last apparent payment to Veritas and launched it just before the general
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election to help Carnahan by attacking Martin. Id. at 3-4. Finally, the complaint posits
that the payment prong is satisfied because the Committee “fully or partially” paid for the
website, citing the August and September payments to Veritas totaling $6,495. Id.

The J oipt Response and Represéntative Camnahan’s response, which the
Committee has ad?pted, maintain that the website fails to constitute a coordinated
comuunication, noting that the content prong has not been met because oitly Internet
communications placed far a fee an another’s website are considered “public
communications.” Committee Respanse at 3; Joint Response at 1-2. The Committee
states that it believes Corwin and Dillon developed and pﬁblished the website after
Veritas ended its relationship with the Committee. Committee Response at 2. Although
the Committee acknowledges the possibility that the website “may have drawn on
research” Corwin and Dillon conducted while working for the Committee, it denies that
Carnahan or the Committee authorized the website or had control over its content or the

circumstances of its publication. /d.

The Joint Response instead asserts that Corwin and Dillon proceeded independently

with the website at their own expense following their disagreement with and break with the

Committee. Joint Response at 4-5. They explicitly deny that the Committee compensated
Veritas or the individuals associated with creating the website for any work relating to the
website. Id. at 3. The Joint Response specifically explains that Corwin prepared the
website’s written content, Dillon prepared the video, and Arango designed and created the
website through the voluntary donation of their time and services. Id. at 5. Although the

Joint Response acknowledges they were paid for work conducted for the Committee, the

Joint Response asserts that Veritas was paid for “other actions unrelated to Internet activity,
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and that there was no legal bar that precluded Veritas and its related individuals from
creating the website. /d. at 2. Finally, the Joint Response states that they had no discussions
with Barranco about publishing a website to release information about the Martin-clergy
abuse issue, that neither Barranco nor the Committee ultimately approved a video, that the
Committee did not endorse or authorize the website or the video, and that neither the website
nor the video was ever presented to the Committee. /d. at 4 and 5.

It does mot appear that there is reason to believe that the respondents engaged in
unlawful coordination under the Act and Commission regulations. While the payment prong
of the coordinated communication test, 11 C.F.R. § 109.21(a)(1), is satisfied because Dillon
and Corwin are a third-party payor, the content standard is not satisfied because the website
does not appear to constitute a public communication. Although it appears that the
Committee may have paid Veritas, at least in part, to gather some of the information
ultimately displayed on the website, on the facts presented here, such payments do not
amount to the Committee having placed an Internet communication on another’s website for
afee.® Furthermore, the Joint Response makes ciear that the individuals responsible for the
website were not compensated for their work in hesting, designing or creating the website or
its written content.’

Moreover, the September and Qctober emails between the Committee and individuals
associated with Veritas present a compelling case that the Committee did not, in fact, engage

in coordinated conduct. See 11 C.F.R. § 109.21(a)(3), (d). Those contemporaneous

®The same analysis would apply to the placement of the website widm on YeuTube since ens dpas sot pay
a fee to place items on YouTube.

% An individuat or group of individuals’ uacompensated personal services related to Internet getivities, like
creating, maintaining or hosting a website, is not a contribution under the Act. 11 CF.R. § 100.94.
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exchanges demonstrate that the Committee did not want to rely on the Martin-clergy abuse
allegations because it believed that such an attack would backfire by alienating Catholic
voters. Joint Response, Exs. F, G and H. Rather, the preponderance of the available facts —
including those emails — sﬂows that Corwin and Dillon crafted and developed the narrative
and prepared the video content on the website because they wanted to cornmumicate their
view of the issue to 8 mass audience notwithstanding that the Conmittee declined to do so.
Id. Corwin’s October 4 resignatinn email, id., Ex. G, furthar amplified by the discussian in
the Joint Response, indicates that a video conceming the Martin-clergy abuse issue wﬁs
discussed with the Committee. But the Joint Response specifically states ths.at no discussion
took place with Barranco about setting up a website to release the information, and no one
from the Committee was shown or approved the website content or video. Joint Response
at4.'

Therefore, Veritas, Corwin and Dillon did not make a coordinated in-kind
contribution to the Committee. Additionally, as noted, because the website does not
constitute a “public communication” or an electioneering communication, none of the
Respondents was required to post a disclaimer on it. Accordingly, the Commission hus
determinad that there is no reason to believe that Veritas violated the Act with regard to

TheRealEdMartin.com website.

Once the website went live, the campaign called upon Martin to address the issue raised by the website.
See Jo Mannies, Democratic Researcher, supra, see also Jack Wagman, Martin Files Complaint over
Website Done by Researchers Who Worked for Carnahan, St. Louis Post Dispatch, Oct. 29, 2010.
Nonetheless, that action does not support a conclusion that there is reason to believe the Respondents
engaged in unlawful coordination. First, the activity does not constitute actionable “coordination” standing
alone, and no other evidence suggests that the parties in fact secretly coordinated here. And most
importaatly, not aoly do the Respondeots deny coardination, their contsmporaaeous intarnal email taffic
from the time in question refutes any inference that they did.
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2. In-Kind Contribution in the Form of Investigative/Opposition Research
Services Provided at No Charge or at a Discouat

The services listed as provided at a discount or at “no charge” in Veritas’s second
invoice and Corwin’s statement that he donated *“huge amounts of time” to the
investigation raise concerns that Veritas may have made a prohibited contribution,
depending on Vetitas’s tax status, ot an excessive contribution. See Joint Respornse, Exs.
C, G, and H. Uniiess speaifically exemptad, the provision of goods or services without
charge or at a charge which is less than the usual and normal charge for goods and
services is a contribution. 11 C.F.R. § 100.52(d)(1). The usual and normal charge for
any services, other than those provided by an unpaid volunteer, is determined by
reference to the hourly or piecework charge for the services at the commercially
reasonable rate prevailing at the time the services were rendered. 11 C.F.R.

§ 100.52(d)(2). A committee's receipt from a vendor of a complimentary item or the
purchase of goods or service at a discount does not result in a contribution if the
discounted goods or services or the complimentary item are made available in the
ordinary course of business and on the sarce terms and corditions offered to a vendor’s
other custemers timt ire not politicat conrmittees. See MUR 5942 (RRudolph Giuliani
Presidential Cammittee); Advisary Opinion 1994-10.

Both the Committee and Corwin maintain in their supplemental responses that no in-
kind contribution resulted from Veritas's discounted or “no charge” services. Veritas did not
file a response, and appears to be inactive, as it is considered *“delinquent” under Colorado
law for failing to file a periodic report that was due on September 30, 2011. And, in any

event, Corwin states that he provided virtually all of the services at issue as a subcontractor
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to Veritas, and he provides information about those services as well as the uncharged
services Dillon provided under Veritas’s aegis. '

The Committee asserts that it paid the usual and normal charge for Veritas’s services
because it understood Veritas would bill it on a flat-rate, per-project basis rather than at an
hourly rate, a common arrangement with research consultants. Committee Suppl. Resp. at 1,
3. According to the Comunittee, the second invoice eeflects this arrangement in its statement
that the *“[f]ee incledes all research services end all travet-related expenses for two-person
team.” Id. at 2; see Jaint Response at Ex. C. As further suppart that the full fee was paid, it
also points to Barranco’s statement in the October 6, 2010, email that the Committee
understood it owed nothing further for Veritas’s work and the absence of a demand for
payment in Corwin’s October 4th email, sent after he consulted with his own compliance
lawyers. Committee Suppl. Resp. at 2-3. As for the invoice’s itemized list of services
provided at no charge or at a discount and Corwin’s email reference to donated time, the
Committee simply states it “‘cannot speak™ to what led Veritas to identify discounts on the
invoice or to Corwin's statement, and it has no information that Veritas provided it with any
special accommudation not extended to other customers. Id. at 3.

Corwin makes no mantion of a flat-rate arrangernent in his sworn supplemental
response. Instead, he states that he helped Dillon prepare Veritas’s invoice as the more
experienced investigator based on his own customary business practice and that the $85 per

hour rate was the same rate CRI charged all of its clients. Corwin Supp. Resp. at 2, 4.

""In the email forwarding his response, Corwin indicates he had been in touch with Dillon who had not decided
whether to respond.
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Presumably, Corwin used CRI's rate because Veritas, a two-month old company operated by
Dillon, a full time graduate student at the time, had no ongoing business practice.

Corwin essentially makes two arguments: (1) that donated, discounted and “no
charge” services were provided in the ordinary course of business and on the same term and
conditiors as provided to non-political clients, and (2) presumably in the alternative, that
even if the uncoinpensated and discounted services were in-kind contributions, their total
value was less than the $2,400 contribution limit in 2010 se Veritas, which Carwin represents
was a “single member” LLC “n'eaﬁed as a sole proprietarship,” made no excessive nr
prohibited contribution. Id. at 1-2. Corwin does not specifically state that Veritas was
treated as a sole proprietorship “by the IRS,” a phrase he expressly uses to describe his own
firm, CR1. Id. AnLLC ’s tax treatment governs whether any contributions made by it are
treated as a corporate contribution, or in the case of a single natural member LLC, as a
contribution by the member. See 11 C.F.R. §§ 110.1(g)(3) and (4).

In support of his “ordinary course of business” argument, Corwin provided numerous
redacted invoices and a few emails related to CRI’s main business, investigating cases for
civil plaintiff and criminal defense counsel, to show that he: sometimes waived his own
compensatfon er provided some sarvices cormected with investigations at no charge to non-
political clients. Id. at 2-4 and attachments. For the most part, the invoices show Corwin
customarily issued itemized invoices billing these clients at an $85 hourly rate plus travel and
expenses but did not charge for certain isolated items such as initial client meetings, mileage
related to particular trips, and email updates. Several of the invoices reflect flat-rates for pre-

employment background research and witness location information.
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Importantly, Corwin also provided information about the nature and value of the
invoiced “no charge” services and the “huge amounts” of donated time Corwin refers to in
the October 4™ email. Based on that information, it appears that the total value of those
services was $3,743. This figure can be broken down into three sets of services: (1) services
directed at gathering and presenting information aimed at convincing the Committee to
pursue the Martin-clergy abuse issue, totaling $2,040; (2) discounted field work valued at
$1,580; anl (3) updsted research and a background eheck, apparently unrelated to the second
St. Lonis trip valued at $123.

The first set of services, efforts Corwin and Dillon undertook to persuade the
Committee to raise the Martin-clergy abuse issue in the campaign, accounts for more than
half of the $3,743 total amount. A significant portion of Veritas’s invoiced “no charge”
services are attributable to these efforts — items described as *“Prep Time Line/Updated
Memo/7 hrs @ $85” and “Media Consulting.” The time line/updated memo item refers to
time Corwin spent immediately following the second St. Louis trip updating a prior
opposition memo in the hope that the additional information would convince the Committee
to tise the Martin-clergy abuse issue ($595). /d. at 4-5. The media consulting item involved
two honrs ($170) spant by Dillon educating the campaign ahout using “the power of video”
to raise the issue. Id. at 5-6. Corwin maintains that Veritas chose not to charge for these
services because it was unable to convince the Committee to use the issue. Id.

Veritas's efforts to persuade the Committee to go forward with making the Martin-
clergy abuse issue public also include Corwin’s email reference to “huge amounts™ of
donated time. Corwin says he was referring in the email to the seven hours he spent updating

an opposition memo (the “Prep Time Line/Updated Memo” item) and about 15 hours he
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spent searching for news articles about Martin’s involvement in the Archdiocese. Id. at 6.
Corwin explained that his characterization of the amount of time donated to the investigation
represented a “deep feeling of frustration” with the campaign for not “‘exposing Martin’s
inaction in the face of real harm” to children. /d. Corwin says he did not charge the
Committee for the 15 hours ($1,275) he spent searching for news articles because the
Committee did not approve the work in advanee. Id. The $2,040 total value of these services
is based on Corwin’s use of his $85 per hour customary rate, including the services Dillon
provided. /d. at 5-7.

Corwin does not address the second set of services: the discounted field work
reflected in the invoice. None of the CRI invoices he provided indicates that CRI
customarily offered discounted rates for fieldwork, and we have no information from Veritas
to explain the discount. The value of the discount appears to be $1,580. This figure was
calculated by subtracting the $800 discounted fee Veritas charged and the Committee paid
from $2,380, the non-discounted price for fieldwork performed by a two person team for two
days (2 people x 14 hours [two 7-hour days] x $85/hour = $2,380; $2,380 - $800 = $1,580).

The third set of services involves updated research and a background check, the
remaining “no charge” invoiced services totalmg $123. Those services consisted of 15
minutes Corwin spent updating a prior search on Amgen, a funder of stem cell research in
which Martin’s family apparently owned stock ($21 [rounded] based on an $85 hourly rate)
and a second pre-employment background check on a campaign canvasser suspected of arson
at campaign headquarters to determine whether a prior vendor had missed anything in its
background check ($102 [rounded], equivalent to the rate charged for background checks in

CRI invoices Corwin provided). Id. at 5.
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Of the $3,743 in services Veritas provided at no charge or at a discount, the $2,040 in
services reflecting Veritas’s unsuccessful efforts to convince the Committee to pursue the
Martin-clergy abuse issue and representing time spent researching the matter that the
Committee did not approve of in advance, does not appear to constitute an in-kind
contribution. Accordingly, it appears that at most, Veritas may have made an in-kind or
prohibited contribution totaling $1,703 ($3,743 - $2,040 = $1,703).

At this point, the Commissinn lacks sufficient information to attribute a definitive
valuation to any in-kind or prohibited contribution resulting fram Veritas’s unbilled or
reduced cost services to the Committee. It is unclear whether the parties had a project-
based/flat-fee or hourly-fee based arrangement, whether the third payment to Veritas was
attributable to the second invoice, and whether or not Veritas elected to be treated as a
corporation by the IRS. The available information suggests three possible formulations:

(1) that no or at most a $102 in-kind or prohibited contribution resulted because the parties
had a flat-rate/project-based payment arrangement for the second St. Louis trip that the
Committee paid in full; (2) assuming that Veritas did not elect tax treatment as a corporation,
that an in-kind contribution resulted ranging from $514 to $1,703 such that Veritas did not
make an exceasive contribution; or (3) assuming that Veritas electad to be treated as a
corporation by the IRS, that a prohibited contribution resulted ranging from $514 to $1,703.
In any event, the amount at issue appears to be relatively modest and does not appear to
warrant further inquiry.

First, if the Committee had a project-based, flat rate fee arrangement with Veritas for
the second trip, including each of the invoiced items with “no charge,” then Veritas did not

make a prohibited or in-kind contribution. However, the “no charge” services pertaining to
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the Amgen search and Chris Powers background check, totaling $123, appear to have been
unrelated to the second St. Louis trip, and, if so, may not have been covered by a project-
based fee resulting in a non-excessive or prohibited in-kind contribution. Since the minimal
time spent on the Amgen research appears similar in size and type to the uncharged services
Corwin extended to non-political clients as reflected in the CRI invoices he provided, the
amount may be closer to $102 ($123 - $21 [Amgen research rate for 15 minutes] = $102).

Senond, if Veritas didl not elect to be treated as a carporation and the parties had no
flat-rate agreement, at most the total value of services provided without charge and at.a
discount that could be construed as an in-kind contribution was $1,703. In that case, Veritas
did not make an excessive contribution because the contribution limit for 2010 was $2,400
and neither Corwin nor Dillon made contributions to the Committee. That amount may be
reduced from $1,703 to $514 if the Committee’s reported third payment of $1,188.99 to
Veritas was attributable to any of the services listed in the second invoice, a plausible
scenario given that the available information indicates that Veritas performed no other
services for the Committee. See supra at 6 and fn 3. Under either or both of these
circumstances, Veritas did not nake an excessive in-kind contribution.

Finally, if Veritas elected to bo treated as a corporation by tbe RS, it is conceivable
that Veritas may have made an in-kind corporate contribution. The value of any such
contribution would most likely range from $514 to $1,703, depending on whether the
Committee’s reported third payment of $1,188.99 applies.

Given the lack of clarity about the fee arrangement between the Committee and
Veritas, which directly relates to the value of any prohibited or unreported excessive

contribution, the absence of information about the purpose of the third payment to Veritas,




120443220296

Factual and Legal Analysis
MUR 6414 (Veritas Research, LLC)
Page 21

and the uncertainty about Veritas’s tax status as an LL.C, an investigation would be necessary
to determine whether Respondents violated the Act in connection with the “no charge” and
discounted services listed in the invoice. In light of the relatively small amount potentially at
issue, however, an investigation is unwarranted. Accordingly, the Commission has
determined to exercise its prosecutorial discretion and dismiss this matter as to Veritas
regarding any potential violations of 2 U.S.C. §§ 441a(a)(1)(A) or 441b by making an
excessive or prohibited in-kind contributions in the form of services provided at no charge or

at a discount. See Heckler v. Chaney, 470 U.S. 821, 831 (1985).
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Jeannine Dillon MUR: 6414

L GENERATION OF MATTER

This matter was generated by a complaint filed with the Federal Election
Commission by Edward R. Martin, Jr., on behalf of Ed Martin for Congress Committee.
See 2 U.S.C. § 437g(a)(1).
II. INTRODUCTION

This matter involves alleged coordination between Russ Carnahan and Russ Carnahan
in Congress Committee (“the Committee’) and Veritas Research, LLC (“Veritas’), Michael
Corwin, and Jeannine Dillon, in the creation and publication of a website attacking Ed
Martin, Representative Carnahan’s opponent in the 2010 general election in Missouri’s 3"
Congressional District. The website focuses on the results of a three-month investigation by
Corwin and Dillon, and it purports to document Martin's role as an employee in the St. Louis
Archdiocese in 1998-2001 as it responded to allegations of clergy sexual abuse. Corwin and
Dillon are prominently featared as the creators of the website, and noticos on the site state
that they are solely responsible for its content. Complainant Ed Martin asserts that the
website, TheRealEdMartin.com, constituted an improperly disclosed coordinated
communication and should have included a disclaimer stating that it was paid for and
authorized by the.Committee. The complaint bases its allegations on the Committee’s
reported payments for media-related consulting and research to Veritas, a limited liability

company formed by Dillon, and the proximity in time of one of the payments to the date the
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website domain name was registered. The complainant concludes from these facts that the
Committee fully or partially paid for the website.

Upon review of the complaint, responses, and available information, it does not
appear that the website satisfies the content standard of the Commission’s coordinated
communication regulations. Therefore, the Commission has determined to fired no reason to
believe that Jeannine Dillon violated the Federal Election Campaign Act of 1971, as
amended, with respect to TheRealEdMartin.com wehsite.

II. FACTUAL AND LEGAL ANALYSIS

A. TFactual Background

In or around April 2010, the Committee hired a media firm that subcontracted
with Corwin, a New Mexico private investigator with extensive experience working in
political campaigns, to conduct opposition research on Martin. The firm paid Corwin’s
firm, Corwin Researc_h & Investigations, LLC (“CRI") a $2,500 retainer for that research.
Joint Response at 3, Ex. E. Subsequently, the Committee hired Veritas, a newly formed
company, to develop information on Ed Martin’s record, “Including his past employment,
with an eye towand use in future media comununications.” Comuittee Respunse at 2.
Veritas, a Colorado liraited liability company, was formed on July 23, 2010 by Cerwin’s
former colleague, Jeannine Dillon, a former television investigative news producer.
Colorado Secretary of State recards; Corwin Suppl. Resp. at 2. Corwin apparently
introduced her to the Committee. See Joint Response at Ex. G. According to Corwin,
Dillon operated Veritas as a sole proprietorship. Corwin Suppl. Resp. at 1-2. Working
together through Veritas, Corwin and Dillon conducted the research and investigative

work as authorized by the Committee.
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Veritas’s work for the Committee entailed two research trips to St. Louis that,
according to Veritas’s invoices, consisted of general and document research, fieldwork,
interviews, pre-production research, and pre-production fieldwork by Corwin and Dillon.
See Joint Response, Exs. A, B, C, and D. Dillon emailed the Committee an invoice in
advance of the first trip, from August 12-15, 2010, reflecting a charge for a $4,500
retainer to be paid before the services began and generally describing the services to be
performed inclusive of travel expenses. /d., Ex. A. More than two weeks aftar tae
second trip, from September 4-5, 2010, Dillon emailed the Committee another invoice.

Id., Ex. C. This second invoice contained similar descriptian of the services to be
performed inclusive of all research and travel expenses, and it also contained an itemized
breakdown for -work billed at an hourly rate, a discounted flat rate for field work, source
fees, and itemized travel expenses, all totaling $1,955. Id. This second invoice also
itemized services provided at “no charge,” including updating a memo, discrete
narrowly-focused research topics, and media consulting (emphasis added). Id. The
Committee’s reports to the Commission reflect payments of these invoices on August 2
and September 27, 2010, respectively.

In the eourse of providing services to the Cammittee, disagreementa emerged over the
development and presentation of Veritas’s research and “the scope of future work.”
Committee Response at 2; Joint Response at 4, Committee Suppl. Resp. at 2. The
Committee states that Veritas wanted to produce “a journalistic expos€” on Martin’s role in
the St. Louis Archdiocese’s response to allegations of clergy sexual abuse of children, but the
expose was out of step with the Committee’s political interests. Committee Response at 2.

The Committee apparently believed Veritas’s approach would alienate Catholic voters. See
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Joint Response at 4, Exs. F and G. Veritas, for its part, viewed the information it had
gathered as a matter of grave public interest, characterizing it as Martin’s silence in the face
of alleged child sexual abuse. Joint Response at 4.

After increasingly heated discussions about the issue, including a mid-September
email exchange in which Corwin unsuccessfully argued that a tecent comment by the Pope
abont the Chutrch’s response to clergy-child abusc inoculated the Committee against charges
of anti-Catholic bias, Veritas terminated its werking relationship with the Committee. Id. at
4, Ex. F, see Committee Suppl. Resp. at 2. In an October 4, 2010, termination email from
Corwin to Committee campaign manager Angela Barranco, Corwin maintained that Barranco
had objected to releasing a video addressing the Martin-clergy abuse issue on You Tube.’
Joint Response, Exs. G and H. Corwin also said that he “‘donated huge amounts of time to an
investigation” of the issue (emphasis added). /d. He advised Barranco that he, Corwin, had
consulted with his own compliance lawyers and made clear that he viewed work conducted
on the issue as belonging variously to him (“the research is all mine’") and to him and Dilion
(“[we] can take our work™); that they intended to take the werk and use it in some way; and
that they would use it with “clear disclosure that the work is ours and not approved by a
campaign, candidate or committee.” Id. Corwin also advised Barranco that Dillon would

continue warking with him and would not do production-related work for the Committee. Id.

!Corwin’s October 4, 2010, email does not expressly state that the You Tube video launch and the
investigation he referred to concerned the Martin-clergy abuse issue, but the Joint Response makes clear
that it was. See e.g., Joint Response at 3-5 (“Because of the exceptionally difficult nature of the subject of
the investigation, pedophile priests and child molestation, a rift developed . . .”; . . . Barranco . . . grew
increasingly reluctant to use the information regarding Martin’s role on the Curia and the pedophile priest
scandal”; “[r]ealizing there was no way that Barranco would approve using the information, a decision was
made. . . to break away from the campaign™; and *'. . . Corwin and Dillon decided to procecd on their awn,
at their own expense with the Real EdMartin.com website and video™) (emphasis added).
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Barranco responded by email to both Corwin and Dillon on October 6, 2010. Joint
Response, Ex. H. Barranco expressed disappointment but not surprise “as it has been clear to
me for some time that you were interested in a different direction for the project than we [the
Committee] were.” Id. She also disclaimed responsibility for Corwin and Dillon’s future
actions involving the issue, stating: “[fJrom this point forward Carnahan in Congress has
nothing tb do with this matter, end we wish to have no future involvement inh it. We also
understand that we have no further debts to you, as per your final invoice.” Id. The
following day, according to the Committee’s amended 2010 Pre-General Report, the
Committee made a third payment to Veritas for “research” in the amount of $1,188.99.2

Veritas asserts that it delayed terminating its work relationship with the Committee
until it had invoiced and received payment for the work done on the second St. Louis trip and
says it consulted with two attorneys before it severed the relationship. Joint Response at 4.
On September 29, 2010, two days after the Committee paid the second invoice, Corwin
purchased the domain name, “The Real Ed Martin.com,” for $12, and he subsequently
purchased a year of webhosting at a total cost of $56. Comphuint, Attachrnent J; Joint
Response at 5. TheRealEdMartin.com website launched on or about October 19, 2010.3 See
Jo Mannies, Demacratic Researcber Offers Miore Details on Creation of 4nti-Martin

Website, St. Louis Beacon, October 27, 2010 (“Mannies, Democratic Researcher”).

The Committee had originally reported this October 7, 2010 payment in its 2010 Pre-General Report as
made to “VR Research” on 18" Street in Washington, DC. There is a company called “VR Research” with
offices on 18 Street and in Oakland, California. The Committee apparently did employ “VR Research” as
reflected by a November 4, 2010, payment to the Oakland office of the company disclosed in the
Committee’s 2010 Post-General Report. None of the responses shed any light on this issue.

3The website cordinues to be available at http:/therealedmartin.cam/www.therealedmartin. com/
HOME.htmi, but it has now been revised.
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The website’s home page describes its content as “the result of a three month
investigation that links Ed Martin—who is running for Missouri’s 3 Congressional
District—to the quiet movement of pedophile priests within the St. Louis Archdiocese during

the years he worked there.” The “About Us & The Project” section of the website notes that |

- the investigation reveals imnportant, previously unpublished facts “that raise serious concerns |

about Candidate Martin’s integrity, judgment and ability to serve the public as a United
States Congressman.” A video prominently posted on the website features interviews of an
alleged clergy abuse victim, his mather, and a former Archdiocese employee. Corwin and
Dillon also uploaded the video to YouTube. Joint Response at 1. Other content on the
website includes an extensive narrative of Martin’s role as a member of the Archdiocese !
Curia (a governing board) and director of its Human Rights Office, the Archdiocese’s
handling of child sexual abuse allegations, details of the lawsuit filed by the family of the
alleged victim against ﬂxe Archdiocese, and other relevant information.

Donating their time and services, Corwin prepared the website’s written content,

Dillon prepared the video, and Arango designed and created the website ~ all without
compensation. Joint Reaponse at 5. Statemeats throuoghout the website read, in pertinent
part, that the website compiies with FEC Regutations 11 C.F.R. §§ 100.26, 100.155 and
100.94, that the information within it has not been “paid for, endorsed, or approved by any . .
. candidate or campaign,” and that Corwin and Dillon are solely responsible for its content.
Committee Response at 2; Joint Response at 5. The Committee issued a press statement

denying its “knowledge, encouragement or authorization” of the website. See Mannies,
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Democratic Researcher, supra; see also Jake Wagman, Camahan Campaign Blames Anti-
Martin Website on Rogue Researchers, St. Louis Times Dispatch, October 27, 20104

B. Legal Analysis

1. Coordinated In-Kind Contribution with Respect to the Website

Under the Act, no person may make a contribution, including an in-kind
contribution, to a candidate ard thie candidate’s authorized political cenunittee with
respeat to any election for Federal office that, in the aggregate, exceeds $2,400. 2 U.S.C.
§ 441a(a)(1)(A) (2010 election cycle); see 2 U.S.C. § 431(8)(A)i); 11 C.F.R.
§ 100.52(d)(1) (defining “contribution” as including in-kind contributions). Corporations
are prohibited from making any contributions in connection with a federal election.
2 U.S.C. § 441b. The Act defines in-kind contributions as, inter alia, expenditures by
any person “in cooperation, consultation, or concert, with, or at the request or suggestion
of, a candidate, his authorized political committees, or their agents . ...” 2 U.S.C.
§ 441a(a)(7)(B)(i). No candidate or political committee may knowingly accept a
contribution in violation of the Act. 2 U.S.C. § 441a(f). A political comurittee must
disclose all contributians it receives, including in-kind oontributions. 2 U.S.C. § 434¢b),
11 C.F.R. §§ 104.3(a), 104.13(a)(1).

Under Commission regulations, a communication is coordinated with a candidate, an
authorized committee, a political party committee, or agent thereof if it meets a three-

pronged test: (1) it is paid for, in whole or part, by a third party (a person other than the

“The Committee initially misreported in its 2010 October Quarterly Report the fitst two payments: to
Veritas by listing an incorrect address for Veritas in Tucson, Arizona, rather than in Colorado. The
Committee amended its reports after a blog traced the misreported Tucson address to a research program at
the University of Arizona called the “Veritas Research Program.” See 24thstate.cont, The Two Suspect
Payments in the Carnahan Catholic Attack, Oct. 25, 2010.
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candidate, authorized committee or political committee); (2) if at the time of the events at
issue, it satisfied one of four “content” standards;’ and (3) it satisfies one of six “conduct”
standards. See 11 CF.R. § 109.21. Three of the four content standards pertinent to this
matter require that a communication be a “public communication” to be considered
coordinated.® See 11 C.F.R. §§ 109.21(c)(2) (a public communication that republishes
campaign materials); 109.21(c)(3) (a public commmunication that expressly advocates the
electien or defeat of a Federal candidate); and 109.21(c)(4) (a pnblic communication that
references a clearly identified candidate and is publicly distributed in the candidate’s
jurisdiction 90 days or fewer before an election). The term “public communication”
encompasses certain types of general public political advertising such as broadcasting,
newspaper, and mass mailings, including communications over the Internet placed for a fee
on another person’s website. 11 C.F.R. § 100.26; see also 2 U.S.C. § 431(22).

Additionally, the Act and Commission regulations require all public communications
made by a political committee and political committee websites to include a disclaimer
stating that the committee paid fot the commmunication. 2 U.S.C. § 441d; 11 C.F.R.

§ 110.11(a). Comieunications paid for by ether persons require disclaimers only if they
constitnte slectioneering communications or public communicatians that expressly aivocate

the election or defeat of a clearly identified Federal candidate or solicit contributions.

5The Commission promulgated a fifth content standard to comply with a coust decision in Shays v. FEC,
528 F.3d 914 (D.C. Cir. 2008). That standard, which encompasses public communications that are the
functional equivalent of express advocacy, is not applicable in this matter because it did not become
effective until December 1, 2010. See Explanation and Justification, Coordinated Communications,

75 Fed. Reg. 55,947 (Sept. 185, 2010).

The fourth content standard, electioueering communicatians, ancompasses only broadcast, cable, and
satellite communications and is not relevaot here. See 11 C.F.R. § 100.29(c)(1); 2 11.S.C. § 434(f)(3)(A).
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11 C.F.R. §§ 110.11(a)(2), (3), and (4); 2 U.S.C. § 441d. Such disclaimers must identify the
person who paid for the communication and state whether or not they are authorized by a
candidate or a candidate’s authorized committee or agent. 11 C.F.R. §§ 110.11(b)(2) and (3).

The complaint maintains that the website constituted an improperly disclosed
coordinated communication between the Committee and Representative Carnahan and
Veritas, Corwin, and Ditlon. See Complaint at 1, 4. 1t also alleges tl:at the website failed
to include a disclaimer noting that the Committee pais for and anthorized the site.

Id. at2-3,5.

The complaint alleges that the Committee’s payments to Veritas wholly or
partially financed the website. The complaint specifically alleges that the website
satisfies the coordinated communications content standard at 11 C.F.R.

§ 109.21(c)(4) because it clearly identified Ed Martin as a candidate and was publicly
distributed in Martin’s congressional distric't 90 days or fewer before the November 2,
2010, election, as it was widely available on the Internet as of October 18, 2010. Id. at
3-4. The complaint also asserts that the website satisfies either the “substantial
discussion” or “former cmployee/independent contractor” standards of the conduct prong
at 11 C.F.R. §§ 109.21(€)(1) and (5), respectively, and ralies on the same central facts for
both allegations: that Corwin, Dillon, and/ar Veritas created and produced the website
after substantial discussion with, or based on the Committee’s plans and needs as
conveyed by, the Committee, Carnahan, or their agents, because (1) the Committee made
payments to Veritas; (2) Corwin and Dillon are associated with Veritas; and (3) Corwin
and Dillon, the website creators, registered the website’s domain name just two days after

the Committee's last apparent payment to Veritas and launched it just before the general
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election to help Carnahan by attacking Martin. Id. at 3-4. Finally, the complaint posits
that the payment prong is satisfied because the Committee “fully or partially” paid for the
website, citing the August and September payments to Veritas totaling $6,495. /d.

The Joint Response and Representative Carnahan’s response, which the
Committee has adopted, rnaintain that the website fails to constitute a coordinated
communication, noting that the content prong has not bven met because vnly Internet
communications pkaced far a fee om another’s webaite are considered “public
commiunications.” Committee Response at 3; Joint Response at 1-2. The Committee
states that it believes Corwin and Dillon developed and published ﬂae website after
Veritas ended its relationship with the Committee. Committee Response at 2. Although
the Committee acknowledges the possibility that the website “may have drawn on
research” Corwin and Dillon conducted while working for the Committee, it denies that
Carnahan or the Committee authorized the website or had control over its content or the
circumstances of its publication. /d.

The Joint Response instead asserts that Corwin and Dillon proceeded independently
with the we;bsiw at their own expense following their disagreement with and break with the
Committee. Joint Response at 4-5. They explicitly dany that the Committee compemsated
Veritas ar the individuals associated with creating the website for any work relating to the
website. /d. at 3. The Joint Response specifically explains that Corwin prepared the
website’s written content, Dillon prepared the video, and Arango designed and created the
website through the voluntary donation of their time and services. Id. at 5. Although the
Joint Response acknowledges they were paid for work conducted for the Committee, the

Joint Response asserts that Veritas was paid for “other actions unrelated to Internet activity,”
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and that there was no legal bar that precluded Veritas and its related individuals from
creating the website. /d. at 2. Finally, the Joint Response states that they had no discussions
with Barranco about publishing a website to release information about the Martin-clergy
abuse issue, that neither Barranco nor the Committee ultimately approved a video, that the
Committee did not endorse or authorize the website or the video, and that neither the website
nor tie video was ever presented to the Committee. /d. at 4 aud 5.

It does not appear that there is reason to believe that the Respondents engaged in
unlawful coordination under the Act and Commission regulations. While the payment prong
of the coordinated communication test, 11 C.F.R. § 109.21(a)(1), is satisfied because Dillon
and Corwin are a third-party payor, the content standard is not satisfied because the website
does not appear to constitute a public communication. Although it appears that the
Committee may have paid Veritas, at least in part, to gather some of the information
ultimately displayed on the website, on the facts presented here, such payments do not
amount to the Committee having placed an Internet communication on another’s website for
afee.” Furthermore, the Joint Response makes clear that the individuals responsible for the
website were not commpensased for their werk in hosing, designing or erenting the wabsite or
its written content.®

Moreover, the September and October emails hetween the Committee and individuals
associated with Veritas present a compelling case that the Committee did not, in fact, engage

in coordinated conduct. See 11 C.F.R. § 109.21(a)(3), (d). Those contemporaneous

"The same analysis wonld apply to the placement of the website video on YeuTube since ore dons not pay
a fee to place items on YouTube.

% An individual or greup of individuals® uncompensated personal services relaed to Internet ectivities, lixe
creating, maintaining or hosting a website, is not a contribution under the Act. 11 C.F.R. § 100.94.
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exchanges demonstrate that the Committee did not want to rely on the Martin-clergy abuse
allegations because it believed that such an attack would backfire by alienating Catholic
voters. Joint Response, Exs. F, G and H. Rather, the preponderance of the available facts —
including those emails — shows that Corwin and Dillon crafted and developed the narrative
and prepared the video content on the website because they wanted to communicate their
view of the issue to a mass audience notwithstanding that the Committee declined to do se.
Id. Corwin’s Octoher 4 resignation email, id., Ex. G, fusther amplified by the disaussinn in
the Joint Response, indicates that a video concerning the Martin-clergy abuse issue was
discussed with the Committee. But the Joint Response specifically states that no discussion
took place with Barranco about setting up a website to release the information, and no one
from the Committee was shown or approved the website content or video. Joint Response
at4.’

Therefore, the website did not constitute a coordinated in-kind contribution from
Jeannine Dillon and no disclaimer was required. Accordingly, the Commission has
determined to find no reason to believe that Jeannine Dillon violated the Act with regard to -

TheRealEdMartin.com website.

%Once the website went live, the campaign called upon Martin to address the issue raised by the website.
See Jo Mannies, Democratic Researcher, supra; see also Jack Wagman, Martin Files Complaint over
Website Done by Researchers Who Worked for Carnahan, St. Louis Post Dispatch, Oct. 29, 2010.
Nonetheless, that action does not support a conclusion that there is reason to believe the Respondents
engaged in unlawful coordination. First, the activity does not constitute actionable “coordination” standing
alone, and no other evidence suggests that the parties in fact secretly coordinated here. And most
importantly, aot only do the Respontdents deny caordinetion, their contemparatioous initernal email traffic
from the time in quastion refutes any inference that they did.
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Michael Corwin MUR: 6414

L GENERATION OF MATTER

This matter was generated by a complaint filed with the Federal Election
Commission by Edward R. Martirx, Jr., on behalf of Ed Martin for Congress Committee.
See 2 U.S.C. § 437g(a)(1).

II. INTRODUCTION

This matter involves alleged coordination between Russ Carnahan and Russ Carnahan
in Congress Commiittee (*‘the Committee™) and Veritas Research, LLC (“Veritas™), Michael
Corwin, and Jeannine Dillon, in the creation and publication of a website attacking Ed
Martin, Representative Carnahan’s opponent in the 2010 general election in Missouri’s 3™
Congressional District. The website focuses on the results of a three-month investigation by
Corwin and Dillon, and it purports to document Martin’s role as an employee in the St. Louis
Archdiocese in 1998-2001 as it responded to allegations of clergy sexual abuse. Corwin and
Dillon are prominently featured as the creators of the website, and notices on the site state
that they are solely responsible for its content. Complainant Ed Martin asserts that the
website, TheRealEdMartin.com, constituted an improperly disclosed coordinated
communication and should have included a disclaimer stating that it was paid for and
authorized by the Committee. The complaint bases its allegations on the Committee’s
reported payments for media-related consulting and research to Veritas, a limited liability

company formed by Dillon, and the proximity in time of one of the payments to the date the
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website domain name was registered. The complainant concludes from these facts that the
Committee fully or partially paid for the website.

Upon review of the complaint, responses, and available information, it does not
appear that the website satisfies the content standard of the Commission’s coordinated
commumication regulations. Therefore, the Commission has determined to find no reason to
believe that Michael Corwin violated the Federal Election Campaign Act of 1971, as
amended, with respect to TheReadEdMertin.com website.

II. FACTUAL AND LEGAL ANALYSIS

A. Factual Background

In or around April 2010, the Committee hired a media firm that subcontracted
with Corwin, a New Mexico private investigator with extensive experience working in
political campaigns, to conduct opposition research on Martin. The firm paid Corwin’s
firm, Corwin Research & Investigations, LLC (“CRI”) a $2,500 retainer for that research.
Joint Response at 3, Ex. E. Subsequently, the Committee hired Veritas, a newly formed
company, to develop mformation on Ed Martin’s record, “including his past employment,
with an eye toward use in future media communications.” Comumnittee Response at 2.
Veritas, a Colarado lirhited liability company, was formed on July 23, 2010 by Corwin’s
former colleague, Jeannine Dillon, a former television investigative news producer.
Colorado Secretary of State records; Corwin Suppl. Resp. at 2. Corwin appare_ntly
introduced her to the Committee. See Joint Response at Ex. G. According to Corwin,
Dillon operated Veritas as a sole proprietorship. Corwin Suppl. Resp. at 1-2. Working

together through Veritas, Corwin and Dillon conducted the research and investigative

work as authorized by the Committee.
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Veritas’s work for the Committee entailed two research trips to St. Louis that,
according to Veritas’s invoices, consisted of general and document research, fieldwork,
interviews, pre-production research, and pre-production fieldwork by Corwin and Dillon.
See Joint Response, Exs. A, B, C, and D. Dillon emailed the Committee an invoice in
advance of the first trip, from August 12-15, 2010, reflecting a charge for a $4,500
retainer to be paid before the services began and generally describing the services to be
performed inclusive of travel expenses. /d., Ex. A. More than two weeks after the
second trip, from September 4-5, 2010, Dillon emailed the Committee another invoice.

Id., Ex. C. This second invoice contained similar description of the services to be
performed inclusive of all research and travel expenses, and it also contained an itemized
breakdown for work billed at an hourly rate, a discounted flat rate for field work, source
fees, and itemized travel expenses, all totaling $1,955. Id. This second invoice also
itemized services provided at “no charge,” including updating a memo, discrete
narrowly-focused research topics, and media consulting (emphasis added). /d. The
Committee’s reports to the Commission reflect payments of these invoices on August 2
and September 27, 2010, respectively.

In the course of providing services to the Committee, disagreements cmerged over the
development and presentation of Veritas’s research and “the scope of future work.”
Committee Response at 2; Joint Response at 4; Committee Suppl. Resp. at 2. The
Committee states that Veritas wanted to produce “a journalistic expos€” on Martin’s role in
the St. Louis Archdiocese’s response to allegations of clergy sexual abuse of children, but the
exposé was out of step with the Committee’s political interests. Committee Response at 2.

The Committee apparently believed Veritas's approach would alienate Catholic voters. See
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Joint Response at 4, Exs. F and G. Veritas, for its part, viewed the information it had
gathered as a matter of grave public interest, characterizing it as Martin’s silence in the face
of alleged child sexual abuse. Joint Response at 4.

After increasingly heated discussions about the issue, including a mid-September
email exchange in which Corwin unsuccessfully argued that a recent comment by the Pope
about the Church’s response tv clergy-child abuse inoculated the Committee against charges
of anti-Catholic bins, Veritns terminated its working relationship with the Commitiee. Id.
at 4, Ex. F; see Committee Suppl. Resp. at 2. In an October 4, 2010, termination email from
Corwin to Committee campaign manager Angela Barranco, Corwin maintained that Barranco
had objected to releasing a video addressing the Martin-clergy abuse issue on You Tube.'
Joint Response, Exs. G and H. Corwin also said that he “donared huge amounts of time to an
investigation™ of the issue (emphasis added). /d. He advised Barranco that he, Corwin, had
consulted with his own compliance lawyers and made clear that he viewed work conducted
on the issue as belonging variously to him (“the research is all mine”) and to him and Dillon
(“[we] can take our work™); that they intended to take the werk and usc it in ;some way; and
thatithey would use it with “clear disclosure that the work is ours and not approved by a
campaign, candidate or committee.” fd. Corwin also advised Barranca that Dillon would

continue working with him and would not do production-related work for the Committee. Id.

1Corwin’s October 4, 2010, email does not expressly state that the You Tube video launch and the
investigation he referred to concerned the Martin-clergy abuse issue, but the Joint Response makes clear
that it was. See e.g., Joint Response at 3-5 (*Because of the exceptionally difficuit nature of the subject of
the investigation, pedophile priests and child molestation, a rift developed . ..”; “. . . Bamanco . . . grew
increasingly reluctant to use the information regarding Martin's role on the Curia and the pedophile priest
scandal”; “[r]ealizing there was no way that Barranco would approve using the information, a decision was
made . . . tn break away from the campaign™; and * . . . Corwin and Dillon decided to proceed on their own,
at their own expense with the Real EdMartin.com website and video™) (emphasis added).
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Barranco responded by email to both Corwin and Dillon on October 6, 2010. Joint
Response, Ex. H. Barranco expressed disappointment but not surprise “as it has been clear to
me for some time that you were interested in a different direction for the project than we [the
Committee] were.” Id. She also disclaimed responsibility for Corwin and Dillon’s future
actions involving the issue, stating: “[fJrom this point forward Carnahan in Congress has
nothing to do with this matter, and we wish to have no futuce involvement in it. We also
understand that we huve no further debts to you, as per your final invoice.” Id. The
following day, according to the Committee’s amended 2010 Pre-General Repart, the
Committee made a third payment to Veritas for “research” in the amount of $1,188.99.2

Verit;s asserts that it delayed terminating its work relationship with the Committee
until it had invoiced and received payment for the work done on the second St. Louis trip and
says it consulted with two attorneys before it severed the relationship. Joint Response at 4.
On September 29, 2010, two days after the Committee paid the second invoice, Corwin
purchased the domain name, ‘“The Real Ed Martin.com,” for $12, and he subsequently
purchased a year of webhosting at a total cost of $56. Complaint, Attachment J; Joint
Response at 5. TheRealEttMartin.com website launched on or about October 19, 2010.% See
Jo Mannies, Democratic Researcher Offers More Details on Creation of Anti-Martin

Website, St. Louis Beacon, October 27, 2010 (“Mannies, Democratic Researcher’).

The Committee had originally reported this October 7, 2010 payment in its 2010 Pre-General Report as
made to “VR Research” on 18® Street in Washington, DC. There is a company called “VR Research™ with
offices on 18" Street and in Oakland, California. The Committee apparently did employ “VR Rescarch” as
reflected by a November 4, 2010, payment to the Oakland office of the company disclosed in the
Committee’s 2010 Post-General Report. None of the responses shed any light on this issue.

3The website continues to be available at htip://therealedmartin.com/www.theregledmartin.cnm/
HOME . html, but it hes now been revised.
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The website’s home page describes its content as “the result of a three month
investigation that links Ed Martin—who is running for Missouri’s 3™ Congressional
District—to the quiet movement of pedophile priests within the St. Louis Archdiocese during

the years he worked there.” The “About Us & The Project” section of the website notes that

the innvestigation reveals important, previously unpublished facts “that raise serious concerns
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about Cantlidate Martin’s integrity, judgment and ability to serve the public as a Unitad
States Congressman.” A video prominently posted on the website features iriterviews of an
alleged clergy abuse victim, his mother, and a former Archdincese employee. Corwin and
Dillon also uploaded the video to YouTube. Joint Response at 1. Other content on the
website includes an extensive narrative of Martin’s role as a member of the Archdiocese
Curia (a governing board) and director of its Human Rights Office, the Archdiocese’s
handling of child sexual abuse allegations, details of the lawsuit filed by the family of the
alleged victim against the Archdiocese, and other relevant information.

Donating their time and services, Corwin prepared the website’s written content,
Dillon prepared the video, and Arango designed and ereated the website — all without
compensation. Joint Response at 5. Statements throughout the website read, in pertinent
paft, that the website complies with FEC Regulations 11 C.F.R. §§ 100.26, 100.i55 and
100.94, that the inform_ation within it has not been “paid for, endarsed, or approved by any . .

. candidate or campaign,” and that Corwin and Dillon are solely responsible for its content.

‘Committee Response at 2; Joint Response at 5. The Committee issued a press statement

denying its “knowledge, encouragement or authorization™ of the website. See Mannies,
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Demaocratic Researcher, supra; see also Jake Wagman, Carnahan Campaign Blames Anti-
Martin Website on Rogue Researchers, St. Louis Times Dispatch, October 27, 2010.*

B. Legal Analysis

1. Coordinated In-Kind Contribution with Respect to the Website

Under the Act, no person may make a contribution, including an in-kind
contribution, to a candidate und the candidate’s authorized political committee with
respect B any electian for Federal office that, in the aggregate, exceeds $2,400. 2 U.$.C.
§ 441a(a)(1)(A) (2010 election cycle); see 2 U.S.C. § 431(8)(A)(i); 11 CF.R.
§ 100.52(d)(1) (defining “contribution” as including in-kind contributions). Corporations
are prohibited from mal_:ing any contributions in connection with a federal election.
2 U.S.C. § 441b. The Act defines in-kind contributions as, inter alia, expenditures by
any person “in cooperation, consultation, or concert, with, or at the request or suggestion
of, a candidate, his authorized political committees, or their agents....” 2 U.S.C,
§ 441a(a)(7)(B)(i). No candidate or political committee may knowingly accept a
contribution in violation of the Act. 2 U.S.C. § 441a(f). A political committee must
disclose all contributions it receives, including in-kind contributions. 2 U.S.C. § 434(b);
11 CF.R. §§ 104.3(a), 104.13(a)(1).

Under Commission regulations, a communication is coordinated with a candidate, an
authorized committee, a political party committee, or agent thereof if it meets a three-

pronged test: (1) it is paid for, in whole or part, by a third party (a person other than the

“The Committee initially misgeported in its 2010 October Quarterly Report the first two payments to
Veritas by listing an incorrect address for Veritas in Tucson, Arizona, rather than in Colorado. The
Committee amended its reports after a blog traced the misreported Tucson address to a research program at
the University of Arizona called the “Veritas Research Progran.” See 24thstate.aom, The Two Suspect
Payments in the Carnahan Catholic Attack, Oct. 25, 2010.
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candidate, authorized committee or political committee); (2) if at the time of the events at
issue, it satisfied one of four “content” standards;’ and (3) it satisfies one of six “conduct”
standards. See 11 C.F.R. § 109.21. Three of the four content standards pertinent to this
matter require that a communication be a *“public communication™ to be considered
coordinated.5 See 11 C.FR. §8§ 109.21(c)(2) (a public communication tirat republishes
campaign materials); 109.21(c)(3) (a public communication that expressly advocates the
election ar defeat of a Federal candidate); and 1019.21(c)(4) (a public communication that
references a clearly identified candidate and is publicly distributed in the candidate’s
jurisdiction 90 days or fewer before an election). The term *“‘public communication”
encompasses certain types of general public political advertising such as broadcasting,
newspaper, and m;ss mailings, including communications over the Internet placed for a fee
on another person’s website. 11 C.F.R. § 100.26; see also 2 U.S.C. § 431(22).

Additionally, the Act and Commission regulations require all public communications
made by a political committee and political committee websites to include a disclaimer
stating that the committee paid for the communication. 2 U.S.C. § 441d; 11 C.F.R.

§ 110.11(a). Conurmunications paid for by othcr persons require disclaimers anly if they
constitnte electioneering cammunications or public communications that expressly advocate

the election or defeat of a clearly identified Federal candidate or solicit contributions.

The Commission promulgated a fifth content standard to comply with a court decision in Shays v. FEC,
528 F.3d 914 (D.C. Cir. 2008). That standard, which encompasses public communications that are the
functional equivalent of express advocacy, is not applicable in this matter because it did not become
effective until December 1, 2010. See Explanation and Justification, Coordmated Communications,

75 Fed. Reg. 55,947 (Sept. 15, 2010).

SThe faurth content standard, eiectioneering communicatians, encompasses only broadcast, cahle, antl
satellite communications and is not relevant here, See 11 C.F.R. § 100.29(c)(1); 2 U.S.C. § 434{f)(3)(A).




12044320417

10
11
12
13
14
15
16
17
18
19
20
21
22

23

Factual and Legal Analysis
MUR 6414 (Michael Corwin)
Page 9

11 C.F.R. §§ 110.11(a)(2), (3), and (4); 2 U.S.C. § 441d. Such disclaimers must identify the

person who paid for the communication and state whether or not they are authorized by a

candidate or a candidate’s authorized committee or agent. 11 C.F.R. §§ 110.11(b)2) and (3).

The complaint maintains that the website constituted an improperly disclosed
coordinated communication between the Committee and Representative Carnahan and
Veritas, Corwin, and Dillon. See Counphaint at 1, 4. It also aHoges that the website failed
to include a disclaimer nbting that the Committae paid for and autharized the site. Id.
at 2-3, 5.

The complaint alleges that the Committee’s payments to Veritas wholly or
partially financed the website. The complaint specifically alleges that the website
satisfiés the coordinated communications content standard at 11 C.F.R. § 109.21(c)(4)
because it clearly identified Ed Martin as a candidate and was publicly distributed in
Martin’s congressional district 90 days or fewer before the November 2, 2010, election,
as it was widely available on the Internet as of October 18, 2010. Id. at 3-4. The
complaint also asserts that the website satisfies either the “‘substantial discussion” or
“fosmer employee/independent contractor™ standards of the conduct prong at 11 C.F.R.
§§ 109.21(xd)(1) and (5), respectively, and relies on the same central facts for both
allegations: that Corwin, Dillon, and/or Veritas created and produced the website after
substantial discussion with, or based on the Committee’s plans and needs as conveyed by,
the Committee, Carnahan, or their agents, because (1) the Committee made payments to
Veritas; (2) Corwin and Dillon are associated with Veritas; and (3) Corwin and Dillon,
the website creators, registered the website’s domain name just two days after the

Committee’s last apparent payment to Veritas and launched it just before the general
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election to help Carnahan by attacking Martin. /d. at 3-4. Finally, the complaint posits
that the payment prong is satisfied because the Committee “fully or partially” paid for the
website, citing the August and September payments to Veritas totaling $6,495. Id.

The Joint Response and Representative Carnahan’s response, which the
Committee has adopted, maintain that the website fails to constitute a coordinated
communication, noting thux the content prong has not been met because ouly Internet
communications placed far a fee an another’s website are considared “public
communications.” Committee Response at 3; Joint Responss at 1-2. The Committee
states that it believes Corwin and Dillon developed and published the website after
Veritas ended its relationship with the Committee. Committee Response at 2. Although
the Committee acknowledges the possibility that the website “may have drawn on
research™ Corwin and Dillon conducted while working f-or the Committee, it denies that
Carnahan or the Committee authorized the website or had control over its content or the
circumstances of its publication. Id.

The Joint Response instead asserts that Corwin and Dillon proceeded independently
with the website at their own expense following their disagreement with and break with the
Committee. Jpint Response ai 4-5. They explicitly éeny that the Committee compensated
Veritas or the individuals associated with creating thc website for any work relating to the
website. Id. at 3. The Joint Response specifically explains that Corwin prepared the
website’s written content, Dillon prepared the video, and Arango designed and created the
website through the voluntary donation of their time and services. /d. at 5. Although the
Joint Response acknowledges they were paid for work conducted for the Committee, the

Joint Response asserts that Veritas was paid for “other actions uarelated to Internet activity,”
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and that there was no legal bar that precluded Veritas and its related individuals from
creating the website. /d. at 2. Finally, the Joint Response states that they had no discussions
with Barranco about publishing a website to release information about the Martin-clergy
abuse issue, that neither Barranco nor the Committee ultimately approved a video, that the
Commiittee did not endorse or authorize the website or the video, and that neither the website
nor the video was ever presented te the Committee. Id. & 4 and 5.

It does not appear that there is reason to believe that the Respondents engaged in
unlawful coordination under the Act and Commission regulations. While the payment prong
of the coordinated communication test, 11 C.F.R. § 109.21(a)(1), is satisfied becanse Dillon
and Corwin afe a third-party payor, the content standard is not satisfied because the website
does not appear to constitute a public communication. Although it appears that the
Committee may have paid Veritas, at least in part, to gather some of the information
ultimately displayed on the website, on the facts presented here, such payments do not
amount to the Committee having placed an Internet communication on another’s website for
a fee.” Furthermore, the Joint Response makes clear that the individuals responsible for the
website were not compensated for their work in hosting, desigrting or creating thc wdbsite or
its written content.®

Moreover, the September and October emails between the Committee and individuals
associated with Veritas present a compelling case that the Committee did not, in fact, in

coordinated conduct. See 11 C.F.R. § 109.21(a)(3), (d). Those contemporaneous exchanges

"The same aaelysis would apply to the piacemaznt of the website video an YouTube since ont doas not pay
a fee to place items on YouTube.

¥ An individual or group of individuals’ uncompensated personal services related to Internet activities, like
creating, maintaining or hosting a website, is not a contribution under the Act. 11 C.F.R. § 100.94.
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demonstrate that the Committee did not want to rely on the Martin-clergy abuse allegations
because it believed that such an attack would backfire by alienating Catholic voters. Joint .
Response, Exs. F, G and H. Rather, the preponderance of the available facts — including
those emails — shows that Corwin and Dillon crafted and developed the narrative and
prepared the video content on the website because they wanted to communicate their view of
the issue to a mmass andience notwithstanding that the Committee declined to do so. /d.
Carwin’s Qctober 4 resignation ematl, id., Bx. G, further amplified by tii2 dizcussioa in the
Joint Response, indicates that a video concerning the Martin-clergy abuse issue was
discussed with the Committee. But the Joint Response specifically states that no discussion
took place with Barranco about setting up a website to release the information, and no one
from the Committee was shown or approved the website content or video. Joint Response
at4.’

Therefore, the website did not constitute a coordinated in-kind contribution from
Michael Corwin. Additionally, as noted, because the website does not constitute a “public
communicaticn” or an electionetring commmunication, none of the Respondents was required
to post & disclaimer on ths site. Accordingly, the Commission has dttermiited ta find no
reason to believe that Michaal Corwin vialated the Act with regard to TheRealEdMartin.com

website.

%Once the website went live, the campaign called upon Martin to address the issue raised by the website.
See Jo Mannies, Democratic Researcher, supra; see also Jack Wagman, Martin Files Complaint over
Website Done by Researchers Who Worked for Carahan, St. Louis Post Dispatch, Oct. 29, 2010.
Nonetheless, that action does not support a conclusion that there is reason to believe the Respondents
engaged in unlawful coordination. First, the activity does not constitute actionable “coordination” standing
alone, and no other evidence suggests that the parties in fact secretly coordinated here. And most
importently, not anly do the Respoudents deny caerdination, their contemparaaeaus iaternal email traffic
from the time in question refutes any inference that they did.




